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FOREWORD

Any individual's right to challenge decisions, actions, or inactivity of government authorities, local self-governments, officials and officers in court is an important guarantee of exercising the constitutional principle of state's liability for its activities to a private individual.  This principle is proclaimed by Article 3 of the Ukrainian Constitution.   Protection of people, people associations, and private individuals' rights in the area of public relationships is complicated by people dependency in this relationship upon the administration, namely, agencies and officials responsible for administration and decision making.

Effective September 1, 2005 and following enactment of the CODE OF ADMINISTRATIVE PROCEDEDINGS OF UKRAINE (CAPU), public law disputes where at least one party is an executive authority, local self-government, official, officer or another entity exercising statutory authoritative functions or delegated authorities are attributed to the jurisdiction of administrative courts.

Enactment of CAPU and introduction of administrative courts calls for addressing a wide spectrum of issues.  First and foremost, the court (i.e. judges) and participants in administrative processes need to reconsider individual institutions of administrative proceedings some of which are new to the procedural law whereas others have been renovated.  In view of specifics of cases falling under administrative courts jurisdiction, certain aspects of the administrative proceedings differ from other proceedings, in particular, civil and commercial proceedings. Specifically, while retaining succession of practically tested procedural legislation institutions, CAPU contains a series of principally new provisions intended to ensure quick and fair proceedings and observe process participants' rights, thus, facilitating an access to the court.  This is one of major components of the fair court proceedings system.

In fulfillment of requirements of the Final and Transitional Provisions of the Law of Ukraine "ON THE JUDICIAL SYSTEM OF UKRAINE" with regard to formation of the administrative courts system the HIGH ADMINISTRATIVE COURT OF UKRAINE was set up by Presidential Decree  # 889 dated October 1, 2002.  Local and appellate administrative courts were set up effective January 1, 2005; geographical jurisdictions of local and appellate administrative courts were defined; and staffing of these courts with judges was approved by Presidential Decree # 1417 dated November 16, 2004.

Hence is the main objective of the research: to describe the current status of operation and needs of administrative courts in Ukraine so that this description could serve as a basis for developing principles for strengthening institutional capacities of HACU.  As administrative courts are just in the formation process and since today administrative proceedings are exercised to a large extent though general jurisdiction courts and commercial courts, the Research also focuses on operation of these courts with respect to resolving public law disputes.  Remind you that prior to area and appellate administrative courts step in, cases within their jurisdictions are to be heard at the first and appellate instances by relevant local and general appellate courts by CAPU rules.  Administrative cases falling under jurisdiction of commercial courts pursuant to the 1991 COMMERCIAL PROCEDURAL CODE OF UKRAINE are to be tried at the first and appellate instances by relevant local and appellate commercial courts by CAPU rules prior to area and appellate administrative courts begin operation.

Findings of the Research are based on data of three sociological surveys – (i) expert lawyer survey (2006); (ii) survey of participants to current administrative cases (2006); and (iii) earlier survey (2005) of three groups of respondents varying by level of legal competence ("lawyers vs. "not lawyers") and practical experience of participation in court proceedings ("participants to court proceedings" vs. "people who were never involved in court proceedings"), namely,

· Professional lawyers;

· Participant to current court proceedings (not lawyers); and

· Ordinary people who were never involved in court proceedings.

Combining various research methods studying opinions of rather different social groups make it possible not only to answer general questions associated with the current stage of formation and exercising of administrative proceedings during the transition period but also to study rather complex and often closed areas of the public life, such as the degree of transparency and easiness of court proceedings, existence of complaints against courts/judges, problems related to the legislative basis for ensuring transparent funding of remedial services, etc.

Full and multi-aspect estimates were received by asking open and closed questions of various types.  Experts were surveyed with a half-structured questionnaire form which specified just some directions of conversation between a survey administrator (interviewer) and expert.  During an interview, experts were always able to deviate from specified questions when their knowledge was either insufficient or too specific (i.e. associated with a specific nature of their activities).  Entire interviews were recorded; later on, recorded interview were played back to retrieve, analyze, and generalize information.

The format of questions in questionnaire forms used in standardized interviews of participants in current court proceedings varied depending on each case specifics: respondents might be asked (i) to choose an answer from several options; (ii) to assess existence of one or another phenomenon on a scale of 1 to 5 or (iii) to provide a short answer and express a personal attitude.  In many cases survey results were presented by indices or average scores, thus making comparison easier (as against comparison across percentage indicators).  As this Research of courts operation was done on a pilot basis, some methodological aspects may be revised in future surveys.

The research was completed due to coordinated efforts of many people in Ukraine.  The CENTER FOR SOCIAL EXPERISE within the SOCIOLOGY INSTITUTE of the UKRAINE NATIONAL ACADEMY OF SCIENCES is extending thanks for advise, organizational support and facilitation of the survey of expert lawyers at legal and court institutions of various levels to the HIGH ADMINISTRATIVE COURT OF UKRAINE in the person of O.M. Pasenyuk, O.N. Panchenko, M.I. Smokovych, M.I. Tsurkan, V.K. Demchenko, L.V. Oliynyk, V.V. Sharpakova, S.V. Pylyptets, V.P. Bondarchuk, and A.V. Ilchenko; the HIGH COMMERCIAL COURT in the person of  S.F. Demchenko, Y.V. Pershykov, K.V. Yesin; the CONSTITUTIONAL COURT OF UKRAINE in the person of V.I. Shyskin; the SUPREME COURT OF UKRAINE in the person of V.L. Marynenko; the STATE COURT ADMINISTRATION in the person of O.A. Bulka; the HEAD DEPARTMENT OF THE PUBLIC SERVICE OF UKRAINE in the person of V.P. Balanyk; the HIGH COUNCIL OF JUSTICE OF UKRAINE in the person of Y.P. Poltavets and N.I. Sukhova; the KYIV CITY AREA ADMINISTRATIVE COURT in the person of O.V. Bachun; the JUDICIAL ACADEMY OF UKRAINE in the person of I.A. Voityuk; the T. SHEVCHANKO KYIV NATIONAL UNIVERSIY in the person of Y.S. Herasymenko; the KYIV CITY PROSECUTOR'S OFFICE in the person of V.A. Dubas, N.M. Karpenko, O.M. Nekrasova; the PECHERSK RAION COURT IN THE CITY OF KYIV in the person of V.M. Kolisnychenko; the KYIV OBLAST APPELLATE COURT in the person of Y.A. Nechyporenko; the POLICY-AND-LEGAL REFORM CENTER in the person of I.B. Koliushko and R. Kuibida; the KORETSKY INSTITUTE STATE AND LAW INSTITUTE in the person of Y.S. Pedko; the Justice Legislation, Law Enforcement and Crime Control Department within the MINISTRY OF JUSTICE OF UKRAINE in the person of T.M. Totska; the STATE COURT ENFORCEMENT AUTHORITY within the MINISTRY OF JUSTICE OF UKRAINE in the person of T.M. Sorokuz; the KYIV INTER-OBLAST APPELLATE COURT in the person of M.L. Yakovlev; the Attorneys' Association KYIV CITY BAR in the person of I.V. Rafalska; practicing attorneys in the person of Y.V. Motorsky and O.V. Pekelny.
Special thanks to Ludmila Posesor, Inna Holyuk, Mariya Oliynyk, and Pavlo Cheburey for assistance in data collection and processing.

SUMMARY

Overview of the Survey Results

Conducting the "Assessment of the Current Status of Operation and Needs of Administrative Courts in Ukraine" Research coincided in time with formation of two major components of the Ukrainian administrative justice: (i) legislating administrative proceedings as a separate specialized court jurisdiction and instituting administrative litigation procedures in the CODE OF ADMINISTRATIVE PROCEEDINGS OF UKRAINE; and (ii) creating a system of specialized administrative courts (this process has been completed yet).  Although the legislative framework of administrative proceedings is basically established, its provisions often cause misunderstanding and disputes on the part of judges and academicians whereas general systemic problems of the Ukrainian judicial system (related, in particular, to staffing, financial, and technical aspects of judges' activities) manifest also in creation and operation of new administrative courts.

As the Research outcomes show, most members of the Ukrainian society have little doubts about a need to speed up the processes of establishment of the administrative courts system and further development of the administrative proceedings.  Respondents in all three categories – professional lawyers, participants to administrative litigation, and peopled who were never involved in litigation – agree that the current reform of the judicial system including administrative justice components must be completed.  At the same time, the Research revealed the problems and needs of the modern administrative proceedings Ukraine must cope with in order to be able to move on toward building a real rule of law state.

Establishing the Administrative Courts System and Exercising Administrative Proceedings in Ukraine: Expert Assessment

Major Factors Determining Today's Administrative Proceedings in Ukraine 

Listed below are the factors expert attribute to major determinants of the current administrative proceedings in Ukraine: 

· Development of Ukrainian society democracy;

· General need in establishing the truth;

· Current legislative and regulatory framework;

· Lack of material administrative law;

· Legal ambiguity of many terms;

· Numerous systemic problems of the Ukrainian justice litigation system;

· Incompleteness of the process for establishing the administrative courts system and related organizational issues.

Experts see some problematic aspects in certain inconsistency of government authorities operation with regard to establishing the administrative courts system and nominating judges.  Every so often problems are caused by objective factors (such as postponement of nomination of the UKRAINIAN CONSTITUTIONAL COURTS judges and post-election delays in determining priorities of the SUPRME COUCIL OF UKRAINE due to a political situation in the country).  Besides, introduction of some international practices of administrative proceedings in Ukraine was not preceded by a profound theoretical study and harmonization with existing terminology in the public (including administrative) law area.  As a result, many provisions of CAPU give rise to disputes and discussions amount professional lawyers and judges who interpret and apply debatable clauses in different ways.  Despite publication of some studies
, the overall situation remains unclear.

Internal inconsistency is characteristic also of administrative proceedings clauses in various statutes. For many judges and litigants boundaries of court jurisdiction in administrative litigation remain nebulous.  There is an urgent need to generalize court practices and educate judges on resolving certain types of administrative disputes or else courts will continue operating at their own discretion.  In addition, numerous statutes, which are still not codified, regulate legal relationship in the public law area on a par with CAPU.  At the same time, there are no regulations which would directly regulate the legal status and procedures of government authorities (they are of paramount importance for administrative proceedings).

Therefore, although adoption and enactment of CAPU is deemed by experts to be for the most part a positive development, there are still some factors with a negative impact on administrative proceedings in Ukraine.  Elimination of these factors will require:

· Establishing a system to communicate latest developments in practices of resolving public law disputes to judges, attorneys, academicians, and other professionals;

· Developing an algorithm for identification of administrative cases by various courts which hear cases by CAPU rules at the moment;

· Systemizing and codifying separate legislature acts of the public law nature and bringing them in compliance with CAPU;

· Developing (missing) statutes and regulations which would directly regulate the legal environment and processes of government authorities and local self-governments;

· Conducting regular events (seminars, training session, etc.) to educate judges, attorneys, and courts staff on the essence of CAPU and its differences from other procedural codes;

· Addressing issues related to segregation of various courts' competencies;

· Identifying levels of agreeing on disputable and debatable CASU provisions (at the court practices level);

· Solving systemic problems of the judicial system (simultaneously with setting up administrative courts), such as external influence on judges and courts operation, funding and logistical support of judges and courts, forming a highly professional judiciary, etc.

The Issues CAPU Has Failed to Address

Experts consider CAPU, which came into effect on September 01, 2005, not only as a long needed but also progressive act of the legislature.  At the same time, it causes some misunderstanding and raises questions on the part of judges, academicians, and attorneys.  That is why it needs to be refined, specifically:

· Jurisdiction of administrative courts must be defined more clearly;

· Legal terms and interpretation of these terms must be consistent and defined more clearly (for example, "public law relationship", "public law dispute", etc.);

· A clause needs to be developed on examining actions, inactivity or decisions for the purpose of checking adherence to human rights and basic liberties;

· Issues related to challenging administrative judgments by people need to be addressed;

· Administrative court capacity to go beyond plaintiff's claim needs to be revised.

Unless the above issues are addressed, courts and judges will continue interpreting disputable CAPU clauses at their own discretion, thus, hindering development of a unified court practice to resolve public law disputes and making practical implementation of principles proclaimed by CAPU impossible.

Urgent Issues of the Current Stage of Administrative Proceedings

Many lawyers believe that existing basic legislature acts, in the first instance CAPU, are sufficient for exercising administrative proceedings.  For this reason they are not that much interested in refining this peace of legislation.  However, judges who are directly engaged in resolving administrative disputes, insist on amending CAPU so that Ukraine has unified court practices of administrative proceedings.

Many experts tend to see a separate problem of administrative justice in a biased attitude to administrative proceedings and specialized administrative courts, which are being established, on the part of public institutions.  Such attitude reveals itself in scarce theoretical and applied developments concerning administrative justice operation mechanisms and insufficient attention to preparing cadre for specialized administrative courts.  On the other hand, a prejudice toward administrative proceedings leads to disrespect for the court from government officials: they are unwilling to show up in the court (or to send their representatives) or prepare themselves for trials properly.  In addition, administrative proceedings often require from both judges and people engaged in administrative litigation profound knowledge of not only jurisprudence but also governance or certain specialized activities.  Lack of such knowledge may complicate a trial significantly.

Although administrative cases have been tried by CAPU rules for a year, there is still no clear definition of administrative jurisdiction and delimitation of administrative jurisdiction from other, it the first place, civil and commercial jurisdictions.  A task force has been set up within the SUPREME COURT OF UKRAINE which is intended to assist judges from the SCU COURT CHAMBER in drafting explanatory notes of SCU Plenums on segregation of administrative, civil, and commercial jurisdictions; however, the issue of delimitating jurisdictions is still outstanding.  Failure to segregate court jurisdictions at higher instance courts affects negatively the perception of administrative proceedings problems by judges of local general jurisdiction courts.  Particularly many problems arise at the intersection of several subject matters of a dispute and associated two or three jurisdictions, definition of instance segregation, and definition of cognizance of cases when two jurisdictions may apply.

Other problems arise when trying cases of the public law nature.  They are associated with court order enforcement and caused by the Law of Ukraine "ON COURT ORDER ENFORCEMENT" rather than by CAPU.  Although execution of court judgments (including those of administrative courts) must be monitored (and indeed, such monitoring is exercised), there are a lot of nuances enabling a debtor or organization bound to do a certain action to evade execution of a judgments, delay execution or ignore it altogether.  The major problem is existence of deficiencies of the national legislation which can serve as a legal basis for avoiding execution of court judgments.  In so doing, sanctions for a failure to execute a court judgment are lenient and contribute little to solving the problem.

A separate problem of administrative proceedings is associated with specifics of territorial-and-administrative location of administrative courts.  Although (i) existence of plans for organizing operation of area and appellate administrative courts; (ii) completion of the establishment process; and (iii) operation of the HIGH ADMINISTRATIVE COURT OF UKRAINE make creation of a full-fledged system of administrative courts in Ukraine realistic, there is a need in communicating information on the new model of administrative proceedings model and substantiating this model efficiency.   The communication should be targeted on both "ordinary people" and professional jurists (including judges and lawyers).  This can be accomplished through campaigns focused on educating the public on the essence, tasks, and opportunities of administrative proceedings in Ukraine.

Funding, provision with office space, staffing, and logistical support of administrative courts are urgent problems of administrative proceedings.

A need of clear segregation of court jurisdiction is closely related to the issue of public access to services of relevant courts.  Current procedural codes set forth a procedure for bringing an action at law according to which an individual decides on his/her own with what court he/she will file the claim.  If a judge establishes that the claim goes beyond his/her jurisdiction, the judge just returns the claim to the individual who will have to decide on his/her own what court to file a new claim with.  In so doing, there is a high risk that the established term of bringing the action (or limitation of action) will expire.

A special attention should be paid to preparing professional jurists for application of the precedent law rules or else practical implementation of administrative proceedings by declared principles will be put at jeopardy. Such preparation will combine formal study in university law schools and re-training programs for judges, academicians, and litigation participants with extensive experience of the legal work.  Specifically, these efforts should be targeted on judges and litigation participants who have a significant experience of working at courts and accustomed themselves to resolving public law disputes by the CIVIL PROCEDURE CODE OF UKRAINE.  For them, switching to trials by CAPU is associated with certain psychological problems resulting in an indifferent (and sometimes negative) attitude to specialized administrative courts that are being established.

Some judges lack experience of hearing administrative cases and this leads to violating rigid time limits established by CAPU for this category of cases.  For this reason, those judges who dealt with other category of cases in the past are not able to prepare themselves psychologically for judging administrative cases.

Achievements in Establishing the System and Organizing Operation of Administrative Courts in Ukraine

Practical implementation of the system of specialized administrative courts is progressing slowly due to various objective and subjective factors.  Major achievements at the current stage of establishing the system of administrative courts are as follows:

· Formation of organizational levels of administrative courts in Ukraine is completed; geographical areas of authorities of local and appellate administrative courts are defined. The newly established system of specialized administrative courts includes the HIGH ADMINISTRATIVE COURT OF UKRAINE, seven appellate administrative courts, and 27 area administrative courts;

· The CODE OF ADMINISTRATIVE PROCEEDINGS OF UKRAINE is enacted. It defines authorities of administrative courts with respect to trying cases falling under the administrative jurisdiction, procedures for bringing actions to administrative courts, and rules of administrative proceedings;

· The HIGH ADMINISTRATIVE COURT OF UKRAINE is set up.  It operates normally, tries cases (i) in the capacity of an appellate and cassation instance court and (ii) as the first and last instance court with regard to cases falling under certain categories determined by CAPU.  HACU has its own office, is stuffed with judges (45 judges out of 65 to be appointed
) and officers (161 officers out of 225 to be hired);

· HACU court chambers tried 428 cassation cases between September and December 2005.  6,450 cassation proceedings were initiated upon filing 6,730 appeals out of which 3,500 cassation cases were tried;

· Preconditions are created for operation of three area (the cities of Kyiv, Vinnytsia, and Kharkiv) and four appellate administrative courts (in the cities of Odesa, Kharkiv, Dnipropetrovsk, and Donetsk).  These preconditions include: (i) appointment of the chief judge in each court; (ii) appointment of the minimal number of judges (three judges in a area court and seven judges in an appellate court); (iii) provision of courts with office space;

· 45 judges of the HIGH ADMINISTRATIVE COURT OF UKRAINE are appointed; 10 and 22 judges are appointed in some area and appellate administrative courts, respectively;

· The Board of administrative courts judges is set up.  17 member judges are elected out of 49 planned member judges (including chief judges of appellate administrative courts and local area administrative courts which are just being established);

· The Qualification Commission of administrative courts judges is set up within HACU and is fully functional;

· A model personnel schedule is developed for area and appellate courts based on which chief judges will develop personnel schedules for courts entrusted;

· 2006 budget allocations are sufficient to fund wages of administrative courts staff.  Whether available funds are sufficient to cover rent of office space by all administrative courts of the local and appellate levels is questionable;

· The First Conference of administrative judges was held on May 19, 2006.  Participants discussed pressing issues of administrative proceedings and organizational aspects of establishing the system of administrative courts in Ukraine.

· Errors committed at the initial stage of establishing the administrative courts system are being eliminated gradually in the course of gaining experience in resolving administrative disputes and further development of the administrative courts system.

Major Problems Associated with Creation of New and Operation of Existing Administrative Courts

Formation of a Consistent System of Administrative courts: the Process is Still Underway

· According to experts, delays in formation of the administrative courts system are caused mainly by lack of relevant experience and political will.  This deficiency cannot be offset by the existing legislative framework which is quite sufficient for developing the organizational system of administrative courts.   Such subjective factors as indifference of government officials and their failure to realize the importance of developing a full-fledged administrative justice meeting European standards coupled with a want of well tested mechanisms for building the administrative courts system hinder effective completion of the reform of the given component of the national judicial system.  In a situation where the administrative courts system has got political approval, is legislated, and is actually established, there is a need to resolve such technical issues as appointing/electing judges, providing courts with office space and logistical support.  The current incompleteness of the administrative courts system creates a certain psychological basis for another problem of administrative proceedings, namely, failure to legislate clear segregation of commercial, administrative, and civil proceedings.  This problem is faced by lower courts as well as appellate and cassation instance courts.

Processes of Selecting and Appointing Judges

· Judges in the administrative jurisdiction are selected and appointed by the same principles and under the same procedures as in general courts. This is disapproved by many experts.  Although we do not insist on drastic revision of the selection and appointment processes, we do recommend to develop effective procedures for dismissing judges when their qualification and moral characteristics are not adequate to the positions thy hold;

· Most experts believe that having at least five year previous professional judicial experience is essential for working in the judge capacity at administrative courts.  Requirements to the professional experience of HACU judges should be even higher.  In so doing, almost all experts object that persons below 30 are nominated administrative courts judges and propose to raise age requirements to judges up to 30-35 years;

· Current processes for selecting and appointing judges of administrative courts (the first appointment for a five year office must be done by the President of Ukraine while the Parliament elects judges for perpetual office) are characterized by long delays.  The longest delays happen at the final stage of the appointment process: in the President Administration and the Parliament.   As the law does not specify any timeframe for making final decisions on nominating/electing judges, in real life such delays may reach six to eight monthly from the day nomination.  This is too long for administration courts which are just at the formation stage.

· The procedure for appointing/electing judges comprises all stages envisaged for judges of general jurisdiction courts.  The difference is that nominees for the judge offices in administrative courts of Ukraine are to pass a qualification test administered by the Qualification Commission.  However, most experts believe that in addition to going through established procedures (sitting for a test, doing interview, preparing a formal document package) nominees for judge offices in administrative courts must not only be properly prepared for the office but also be able to resolve disputes one of the parties to which is represented by the stage (government agency).

· Difficulties of selecting judges for administrative courts are brought about, on the one hand, by stringent requirements to nominees (moral and psychological preparedness, knowledge of the procedural and material law in the administrative proceedings area) and, on the other hand, by willingness of some politicians and businessmen to promote nominees from whom they may expect making "much desired" judicial decision. This problem is particularly acute for area and appellate administrative courts being established.

Qualification and Preparation of Judges

· Problems with judge cadre faced by administrative courts today are twofold: (i) low level of psychological-and-moral preparedness for resolving disputes where one of the parties is represented by government authorities, local self-governments or by their authorized persons; and (ii) insufficient knowledge of the procedural and material law in the administrative justice area.  Existence of these problems greatly affects formation of administrative courts' judiciary.

· There are virtually no systemic programs to retrain judges of general and commercial courts and prepare them for working at administrative courts.  This constitutes a certain problem. According to experts, the most rational solution would be to select judges for administrative courts from judges of general and commercial courts in a systemic way.  Regular programs of training in administrative justice and administrative law must be implemented in order to raise the professional level of judges in local general courts.  Simultaneously, similar programs (but with shortened curricula) should be conducted for general courts staff.  There is also a need in systemic training programs on administrative justice fundamentals and administrative proceedings processes for administrative courts staff.

· One more systemic problem is the quality of preparing jurists in higher educational institutions which is assessed by most experts as "poor".  It (poor quality) reveals itself in some judges work every often and then.  Special attentions should be paid to teaching administrative law fundamentals in higher educational institutions.  As a measure to improve qualification, experts propose that judges take part in additional programs of training in administrative justice and administrative law and pass qualification tests.

Qualification of Courts Staff

· HACU exemplifies the situation with staffing of newly created administrative courts with support personnel at the minimal level needed to back court operation and keep vital documentation.  For a while, low salaries of court staff are offset by expectations of career growth as the professional level of administrative courts staff is assessed as rather high by experts.  At the same time, procedural specifics of resolving administrative disputes call for systemic communication and training events for administrative courts staff members of various levels to strengthen their capacity to discharge duties, specifically, those related to servicing visitors of administrative courts and assisting judges in drafting court judgments and other procedural documents.

Exercise of Judicial Authorities

· The new CAPU has significantly extended authorities of the judicial power with regard to reviewing administrative acts and commitments of government authorities.  On the other hand, however, procedural changes in judging administrative cases have led to a huge backlog of cases with HACU judges.  Absence of specialized administrative courts at the appellate level contributes a lot to this backlog and limits CAPU judges' capacities in terms of resolving as many administrative disputes as possible.  In so doing, many of them could be resolved at either local or appellate instance level.  Feasibility of introducing such filters is suggested by numerous failures to meet deadlines for judging administrative cases (such violations occur in local courts as well, though).  Beside that, existence of a three level structure of general courts and a four level structure of administrative and commercial courts confuses the situation and complicates understanding of instance examination of administrative disputes not only by ordinary people but also by legal experts.

Provision of Courts with Office Space
· The Ukrainian system of administrative courts consists of HACU, seven appellate courts and 27 area administrative courts.  Today, only HACU has sufficient office space to administer justice.  Two other courts (in the cities of Kharkiv and Vinnitsya) have got office space but poor technical condition of buildings precludes judges from working effectively.  The other courts are virtually homeless: some of them (those where chief judges have been already nominated) do not have a place to move in because of insufficient funding and lack of proper proposals from local state administrations whereas the other courts (where HACU or SCA has reached agreement with local state administrations on leasing office space) are not able to get rental office space because chief judges have not been appointed yet.

Remuneration of Judges and Court Staff

· Today's salaries of administrative courts judges are regarded as commensurate with their responsibilities whereas salaries of other staff members of administrative courts are extremely low and need to be raised (for example, the monthly salary of the assistant to a judge is more than ten times as low as that of the judge despite a heavy burden on the assistant
).  Setting salaries of administrative courts judges at a relatively high level is intended to make them independent from government authorities.  Judges receiving high salaries use fewer privileges (which they are eligible for) that can be used as an instrument of influencing the judges.  At the same time, local authorities and the Cabinet of Ministers of Ukraine do not meet their commitments with respect to providing housing to appointed/elected judges of administrative courts.

Logistical Support of Judges

· Administrative courts must be provided with computer and office equipment needed to ensure timely trials.  Today even HACU is not equipped with computers adequately although the situation with equipment in HACU is much better as compared to other (especially local) courts.  All judges have computers; however, this is not true for many other staff members.  Available equipment for judicial processes is not sufficient to support all hearings.  Document flow software developed through tenders is of poor quality and for this reason courts staff have to store also hard copies of important documents.  LAN has an access to internet only through dial-up connection, thus, limiting opportunities for telephone answering services as there are only two telephone lines.  HACU is in need of licensed software, printers, scanners, and copiers.  Judges should be provided with information materials on the current legislation.

COURTS ACTIVITIES IN RESOLVING ADMINISTRATIVE DISPUTES: ASSESSMENT BY CURRENT LITIGATION PARTICIPANTS AND PEOPLE WHO WERE NEVER INVOLVED IN LITIGATION

Litigation participants

Participants to administrative litigation are predominantly highly educated people.  Only one out of ten participants does not have higher education.  Accordingly, the social status of these people is rather high.  In most cases, litigants attribute themselves to the middle class.  Most frequently, respondents were visiting administrative courts because of direct participation in an administrative trial or challenging government agency actions.  Most survey respondents were individual plaintiffs. The overwhelming majority of cases were tried at the first instance courts

Infrastructure Problems

Administrative proceedings infrastructure does not meet today's requirements and needs to be improved.  Administrative proceedings are exercised in inadequate conditions which concern both participants/visitors and judges/court staff.  Most of all, people censure inconvenience of waiting rooms, lack of chairs, miserable interior, overall low level of comfort (absence of ventilation and a/c systems).   There is a desperate need to equip court rooms with office equipment, and, specifically, office equipment available to the public, in the first place, copiers.  General conditions of courts operation must be improved radically.  Office space of many courts is too small to ensure more or less comfortable conditions for court staff and visitors.

Respondents were virtually unanimous in a willingness to provide courts and judges with office space, equipment, and ensure adequate working conditions.  People do realize importance of the courts institution and agree that high maintenance costs should not excuse inefficient operation of the judicial system.

Assessment of Judges and Court Operation

Assessment of various aspects of courts operation gave fair results.  Participants in administrative litigation assessed the professional level of judges as rather low but at the same time assessed the moral aspect of judges and courts staff behavior as rather high.  Many participants complained on deliberate retardation of trials by judges, low qualification level of judges, unwillingness to make decisions conflicting with those of government authorities and Prosecutor's Office, judges' prejudice.  A practice continues whereby the beginning of a trial is delayed or hearing is postponed without sufficient grounds and any explanations.

Overall, negative reviews slightly prevail in assessment of administrative case trials by the first instance courts.  More favorable were respondents to appellate and cassation instance courts; the difference between positive and negative marks was quite small, though.

Time Frame and Costs of Participation in Administrative Proceedings

According to participants, they spend 31 days for court proceedings on average.  The average duration of administrative court proceedings is six days.  On the whole, administrative cases are tried quickly enough, although participants believe that almost half the time they spend for court proceedings is used unproductively. In participants' opinion, the inefficiency is caused by poor equipment and logistics of courts, low professional level and insufficient qualification of judges, backlog of cases, insufficient number of judges, poor organization of court proceedings and document flow.

Average costs of participation in administrative litigation are within nationwide average wages.  Therefore, participation in litigation is affordable to working Ukrainians.

Enactment of CAPU

Respondents characterized recent changes in administrative proceedings mainly as positive while emphasizing on new opportunities for challenging illegal actions of government authorities.  On the whole, the level of public awareness of CAPU should be recognized as acceptable; a nationwide public education campaign on CAPU would be appropriate, though.  Communications could be made through popular TV programs or news reports in media so that the public learn about the very existence of CAPU, its major principles, and scope of application.  Not for all respondents implementation of the administrative courts system is essential or important.  Therefore, only efficient operation of the judiciary in the administrative justice system can prove the necessity of the administrative courts system.

Problem of the Independence of Judges

Reasoning from own experience of participation in administrative litigation, approximately three quarters of respondents stated that judges were under pressure in trying their cases.  The most frequently mentioned reason for such influence was "impunity of organizers and initiators of the pressure". Therefore, pressure on judges exposes a problem of justice independence.  This, in turn, raises an issue of legitimacy of court judgments in the public consciousness and leads to growing legal nihilism.  The problem of judges being under pressure does exist although it is hard to go by the survey data when judges are really under influence and when such influence is just a product of judge's imagination.  Accordingly, this problem should be solved in at least two ways: (i) by eliminating the very possibility of influence and (ii) by building the public image of the administrative court judge as a representative of an unbiased, incorruptible, independent, and authoritative branch of power.

Assessment of the Administrative Proceedings System

Current changes in the Ukrainian administrative proceedings system are generally positive, however, the dynamics of these changes remain feeble.  The main task for today is to retain and intensify existing positive trends.  "Fair" marks given to most characteristics of the current system of administrative proceedings by the majority of respondents suggest that the system has a large growth potential. "Fair" proceedings will hardly satisfy litigation participants and the Ukrainian judicial system on the whole.

From the perspective of perception of the proceedings system, the public see the judicial power most frequently as independent, to a smaller extent – as fair, and to the least extent – as effective.  Respondents expect the reform to improve all aspects of the administrative proceedings system, most and least of all its independence and equity, respectively.  The prevailing belief of the public is that the Ukrainian judicial system needs to be improved on an ongoing basis during a long period of time.

Assessment of the HIGH ADMINISTRATIVE COURT OF UKRAINE

Most surveyed professional jurists assess operation of the HIGH ADMINISTRATIVE COURT OF UKRAINE as "fair", sometimes almost "good".  Is their assessment of the HIGH ADMINISTRATIVE COURT OF UKRAINE, professional jurists point to a relatively short period of its existence and incomplete process of establishing the administrative courts system as decisive criteria of the assessment.

There are no sources of information on operation of the HIGH ADMINISTRATIVE COURT OF UKRAINE available to ordinary people participating in litigation.  It would be a good idea to introduce a comprehensive public information system to help ordinary people get understanding of basic concepts of administrative proceedings.

Gender Problems

When asked about the desirable gender of a judge, neither male nor female surveyed professional jurists revealed any significant preferences.  Therefore, "gender stereotypes" in the jurist community are equally characteristic of men and women.  This means that the jurist community is just subject to "social consciousness stereotypes"; there are no manifestations of male or female chauvinism.

Gender stereotypes are most typical of jurists from executive authorities and teachers and least characteristic of courts staff and practicing lawyers.  Judges themselves belong to a category of professional jurists with rather deep-rooted gender stereotypes.  The percentage of surveyed judges who do not care about judge gender is below the sample average.

There is an objective need to overcome gender stereotypes existing in the consciousness of professional jurists and the public.  The justice administration is not the only sphere that faces this problem.  It should be solved on a nationwide scale rather than only within the judicial system.

	Section 1: Conducting the Survey: Methodological Principles


According to Law of Ukraine # 3018-III dated February 07, 2002 "COURT SYSTEM OF UKRAINE", the system of general jurisdiction courts should incorporate at least two specialized court instances: (i) commercial courts and (ii) administrative courts.  While commercial courts are instituted and operate rather successfully, administrative courts are still at the formation stage.  In fact, formation of the administrative courts system began in late 2002 when, following statutory requirements, the President of Ukraine issued two Decrees on setting up the higher court body in the Ukrainian administrative courts system and approving the total number of its judges.

On November 16, 2004, the President signed the Decree on setting up local and appellation administrative courts effective January 01, 2005.  However, the Parliament of Ukraine did not approve the CODE OF ADMINISTRAVE PROCEEDINGS OF UKRAINE (CAPU) until July 06, 2005.  The HIGH ADMINISTRATIVE COURT OF UKRAINE began operation on September 01, 2005 simultaneously with enactment of CAPU.  CAPU sets forth procedures of the administrative courts system whose scope embraces resolution of public law disputes where at least one party is represented by an executive authority, local government, government official/officer or another entity exercising statutory authoritative functions or delegated authorities.  Formation of the administrative courts system in Ukraine is accompanied by numerous problems and complications caused by organizational, financial, and procedural reasons.

Despite a plan to have a whole network of administrative courts of various instances, actually only the HIGH ADMINISTRATIVE COURT OF UKRAINE operates today.  In so doing, only 45 judge positions in HACU are filled out 65 specified by Presidential Decree.  The remaining vacant positions will hardly be filled until late 2006.   Nor will appellate, local, and area courts begin real operation before the end of 2006 because the court formation processes involve a large number of social institutions (including the HIGH QUALIFICATION BOARD OF JUDGES, PARLIAMENT OF THE UKRAINE, GUDGE PANEL, PRESIDENTIAL ADMINISTRATION, etc.) while the post-parliamentary-election political situation influences this process significantly.

A lot has already been done in Ukraine to strengthen the administrative courts system so that it complies with European standards.  However, many issues which are critical for operation of the judicial power and exercise of justice litigation still need to be addressed.  In fulfillment of transitional provisions of the CODE OF ADMINISTRATIVE PROCEEDINGS, over 15,000 cases were transferred from the SUPREME COURT and HIGH COMMERCIAL COURT to the HIGH ADMINISTRATIVE COURT OF UKRAINE between September and December 2005.  As a result, the monthly caseload of HACU judges exceeded 300 cases.  Normally, this is roughly yearly caseload per judge.  There are also other factors influencing operation of administrative courts to say nothing about pressing problems.

Independent Ukraine has done a lot to improve the court proceedings system.  Setting up administrative courts, just as establishing commercial courts and the JUDICIAL ACADEMY OF UKRAINE, highlights key points of this process.  Ensuring deep public awareness and support of these measures is of paramount importance or else the reformed judicial system will hardly be independent and efficient.  Sociological surveys do contribute to public awareness programs by covering various, often rather latent aspects of public perception of the judicial system and courts operation reform.

This research is intended: (i) to assess courts operation with regard to further implementation of administrative justice in Ukraine; (ii) to point to issues of administrative proceedings which needs to be refined from judges' perspective; and (iii) to identify cons and pros of the newly created system of specialized administrative courts.  The survey outcomes pinpoint both achievements of the national court proceedings system and gaps/shortcomings to be eliminated.

So far, there have been no other known similar researches on administrative proceedings and administrative courts in Ukraine or other countries. In so doing, general surveys of public attitude to judges have been conducted for a long time in European countries (specifically, in Spain
 and Scotland
) and, recently, in post-soviet countries (Russia
, Georgia).  To the best of our knowledge, these surveys are intended to reveal attitude to judges and court staff on the part of selected social groups (Scotland), litigants (Spain), ordinary people (Georgia, Russia), etc.  Not a single survey, whose data would be available to the public, involves questioning of both professional jurists and various groups of non-jurists on their attitude to the judicial system and courts operation.  In this context, the sociological survey of public perception of the judicial system and courts operation conducted by the CENTER FOR SOCIAL EXPERTISE of the UKRAINE NATIONAL ACADEMY OF SCIENCE in November 2005 was innovative.  Some of its results are used in our research.  Such a methodology of public surveys (where respondents are represented by jurists, litigants, and people who were never involved in litigation) was used also in another Ukrainian research, "Corruption and Provision of Services in the Ukrainian Judicial System", which was conducted by the KYIV INTERNATIONAL SOCIOLOGY INSTITUTE in May 2006
.  It is worth mentioning that the ALL-UKRAINIAN ASSOCIATION OF JUDGES (AUAJ) and the public organization, TO PROFESSION ASSISTANCE, conducted the Authority of Justice research
 which analyzed the judicial system from the perspective of human rights and freedom of speech as well as selected aspects of judges and courts operation.  The research was part of the Ukrainian-Canadian Integrity in Action Project
.
Out of all mentioned researches/surveys, only the last one combined expert and sociological surveys (together with studies of laws and regulations, some court proceedings practices, and the media); it had different goals, though.  Another study to be mentioned is the assessment of the judicial reform in Ukraine done under Central European and Eurasian Law Initiative of the American Bar Association (ABA/CEELI)
 in December 2005.  It focused on a group of factors important for judicial reforms in young democracies.  A distinctive feature of that purely legal assessment was that it aimed at identification of (i) concrete circumstances, legal fundamentals, and regulatory mechanisms of country's judicial system at the time of assessment and (ii) how they related to concrete criteria of the reform.  The expert survey on formation of administrative courts system and administrative proceedings in Ukraine used some ABA/CEELI methodological components, namely, (i) combining subjective and objective characteristics of the administrative justice and (ii) singling out individual components for the purpose of courts assessment.
Therefore, the authors strongly believe there are sufficient grounds to state that this Research is to a certain extent innovative (so far, nobody has studied formation and operation of administrative courts from sociological perspective) and attempts to combine official data, expert assessment, and public opinion, on the one hand, with outcomes of the new and previous surveys, on the other hand.  In other words, this Research is accomplished as within the sociology framework of court proceedings (which is at the initial stage of development in Ukraine at the moment).  The Research is comprehensive as: (i) it combines various research methods; (ii) it studies opinions and visions of administrative proceedings problems of a wide range of professional jurists (specifically, judges, academicians, attorneys, Prosecutor's office representatives, and MINISTRY OF JUSTICE officials); and (iii) it compares individual aspects of perception of administrative courts operation by people quite familiar with court procedures verses those who have never been engaged in these processes.

Another specific feature of our Research is that the survey of participants in current litigations uses a questionnaire form which was developed for the previous (above mentioned) survey of all current litigants
 and adapted to the subject matter of our Research and its target audience.  Although our survey, like the previous one, is pilot, use of the same tools and sampling approach enables us (i) to keep track of changes in litigants' attitude to resolution of administrative disputes by courts and (ii) reveal trends of these changes if any.

In view of the said rationale, the survey of jurists (experts) and participants in current litigations was conducted from July 3rd through July 21st, 2006 which focused on issues associated with administration of administrative proceedings by courts, shortcoming of the judicial system, and possible way of improving the judicial system from the perspective of professional jurists and the public.

Outcomes of the survey were compared with those (related to administrative justice) of the previous survey (dated 2005) and additional conclusions were made based on the comparison results.

	1.1
	Goals and Tasks of the Research


The primary objective of the Research is to determine the current operation status and needs of administrative courts in Ukraine under transition period conditions.  As most specialized administrative courts are in the formation process and administrative justice is administered to a large extent by general jurisdiction and commercial courts, the Research concentrates also on exercise of administrative proceedings by these courts.

Hence the major tasks of the Research are:

· To have experts assess formation of the administrative courts system and administrative proceedings in Ukraine;

· To depict expert vision of the actual status of administrative proceedings under conditions of transition to the system of administrative courts;

· To describe most thorny issues of administrative proceedings and formation/operation of administrative courts;

· To identify factors which are deciding for today's administrative proceedings and essential in formation of the administrative courts system;

· To define basic needs of specialized administrative courts from expert standpoint;

· To have litigants assess courts with regard to consideration of administrative cases;

· To compare expert conclusions with outcomes of previous sociological researches (specifically, researches on the public attitude to the HIGH ADMINISTRATIVE COURT, consideration of administrative cases by courts, etc.);

· To make a generalizing analysis and summarize outcomes; to come up with proposals and recommendations based on these proposals.

The object of this Research is administrative justice as (i) a mechanism of judicial protection of rights, liberties, and interests of participants to legal relationship arising in the sphere of public administration and (ii) an area of public life.

The subject matter of the Research is represented by objective and subjective characteristics of the process of establishing the specialized administrative courts system as an administrative justice component and operation of these courts.

Research methods include the system analysis, comparative data analysis (across surveys conducted at different points of time, across categories of respondents; objective data vs. judgmental estimates); analysis of laws and regulations; analysis of sociological surveys outcomes.

	1.2
	Methods for Collecting Information


The following methods for collecting information were used in the Research:

· Survey by means of in-depth half-structured interviews of experts – professional jurists working in various areas of legal proceedings and jurisprudence;

· Survey by means of standardized interviews of participants in current administrative proceedings;

· Analysis of the database of the 2005 sociological survey with regard to questions on operation of administrative courts in Ukraine and resolution of public law disputes;

· Analysis of data from official sources such as the HIGH ADMINISTRATIVE COURT OF UKRAINE, STATE COURT ADMINISTRATION OF UKRAINE, JUDICIAL ACADEMY OF UKRAINE, SUPREME COURT OF UKRAINE, etc.

A survey of respondents by means of in-depth and standardized interviews constitutes the basis of the Research.  Open and closed type questions were asked to get as full and versatile assessment as possible.  Experts were interviewed with a half-structure questionnaire form defining just some areas of the conversation between an interviewer and expert.  The expert survey was targeted on professional jurists working in various spheres of jurisprudence (judges, attorneys, practicing lawyers, representatives of justice departments, academicians in the administrative law).  During interviews, experts were always able to deviate from questions when their knowledge was either insufficient or, vise versa, too specific.  Entire interviews were recorded; later on, recorded interviews were played back to retrieve, analyze, and summarize information.

The survey of participants in current administrative proceedings used a questionnaire form which was developed earlier for the survey of participants in all current courts proceedings; the questionnaire form was adapted for the given target group of respondents and subject matter of the Research.  The format of questions in questionnaire forms used for standardized interviews of participants in current court proceedings varied depending on each case specifics: respondents might be asked (i) to choose an answer from several options; (ii) to assess existence of one or another phenomenon on a scale of 1 to 5 or (iii) to provide a short answer and express a personal attitude.

In many cases survey results were presented by indices or average scores, thus making comparison easier (as against comparison across percentage indicators).  As this Research of courts operation was done on a pilot basis, some methodological aspects may be revised in future surveys.

The analysis of the 2005 sociological survey database focused on perception of operation of administrative courts in Ukraine by three target groups:

· Professional jurists (including practicing lawyers, teachers of leading universities, officials of the MINISTRY OF JUSTICE, oblast/raion justice departments, Prosecutor's offices, STATE COURT ADMINISTRATION, STATE COURT ENFORCEMENT AUTHORITY, legal departments of executive authorities and local state administrations, journalists / member of editorial boards of specialized legal periodicals);

· Participants in court hearings of commercial, civil, criminal, and administrative cases;

· Ordinary people who were never engaged in courts proceedings.

Therefore, outcomes of this Research are based on various sources of information on administrative proceedings and courts operation in the administrative jurisdiction.

	1.3
	Research Tools


Expert Survey:  When selecting research tools, researchers reasoned from the following consideration: despite certain public awareness of development of administrative proceedings and the administrative courts system in Ukraine the Research results will hardly be trustworthy unless the Research allows for the opinion of experts with profound knowledge of administrative justice and legal proceedings.  Experts are supposed to be active participants in the Research who are aware of its objective and differ from other surveyed individuals by much wider range of interests, higher qualification level, and far more profound knowledge of administrative proceedings
.  Beside that, an expert survey is the only possible way to derive essential information from experts' personal experience and knowledge.

On the other hand, due to availability of results of previous researches of the Ukrainian judicial system, the expert survey allowed researcher to either confirm or refute conclusions concerning administrative proceedings and specialized administrative courts system.  That is why the expert survey under our project aimed at identification of the most important aspects of establishment and operation of administrative courts in Ukraine and general social and legal environment of administrative courts.

Overall, 31 experts from various spheres of jurisprudence and legal proceedings were surveyed through in-depth interviews. The questionnaire form defined the following major areas/directions of conversation:

· Specifics of the current stage of formation of administrative proceedings;

· Assessment of the actual situation with dispensing administrative proceedings in Ukraine under transition period conditions;

· Establishment of administrative courts in Ukraine: pros and cons, categories of administrative cases, cases structure patterns;

· Impact of selected factors on formation and operation of administrative courts (legislative framework for court proceedings, current vertical system of resolving administrative disputes, organizational aspects of court proceedings, problems associated with formation of the judiciary etc.);

· Today's basic needs of administrative courts;

· Proposals on improving administrative proceedings and operation of administrative courts.

Attachment 1 shows the detailed structure of the questionnaire form.  It was developed to support two components of the expert assessment under the Research: on the one hand, to assess the current status of administrative proceedings and creation of administrative courts in the country (including factors influencing both components) and, on the other hand, to project administrative justice trends and patterns of administrative cases resolution (of the public law nature) by various courts.

Validity of expert assessment was ensure by: (i) proper selection of experts; (ii) high level of selected experts' competence in administrative proceedings issues and high positions held by the experts; (iii) personal characteristics of the experts (combination of the open manner of talking during the interview and deep professional knowledge, practical skills, experience in the jurisprudence or court proceedings sphere; (iv) face to face interview with an expert in his/her office (no colleagues, bosses or subordinates around); (v) adherence to general principles and procedure of expert surveys.  In-depth interviews were recorded; later on, recorded interviews were played back to retrieve, analyze, and summarize information.

Formalized interviews of participants in current administrative proceedings:  the primary objective of the survey of participants in current administrative proceedings was to have litigants assess current courts operation with regard to resolution of administrative disputes.  More broadly, its results were needed: (i) to compare them with selected expert estimates and (ii) to identify patterns of changes (if any) in the organizational and procedural aspects of administrative proceedings over eight months after the last survey (November 2005).  Since it was planned from the very beginning to survey participant only in administrative proceedings which were administered by general and commercial courts (as out of all specialized administrative courts only HACU was functional), changes in estimates were assumed to be insignificant during the short period of CAPU being in effect.

In view of these tasks and specifics of the target group it was decided to do a pilot comparative research which, among other things, was supposed to promote standardization of public attitude to courts and judicial system survey practices introduced by the CENTER FOR SOCIAL EXPERTISE of the UKRAINE NATIONAL ACADEMY OF SCIENCE in November 2005.  Besides, that type of survey allowed us to minimize the size of the litigants sample (50 people) 
 which was extremely important in view of the project time frame and little time available for assessment.

As a result, litigants were surveyed by means of a formalized interview i.e. a conversation following a detailed agenda with a certain sequence of pre-defined questions with multiple choice answers.  The questionnaire form included both close and open type questions focused on individual aspects of respondent participation in administrative proceedings.  The questions concerned:

· Assessment of organization and procedure for considering the case;

· Time and money spent because of participation in administrative proceedings;

· Expectations from hearing the administrative case by the court;

· Assessment of judges being / not being under influence;

· Level of trust to judges of administrative courts of various levels;

· Expectations from creation of the administrative courts system.

A specific aspect of this Survey is that it used the questionnaire form developed for the last (2005) survey of participants in all current courts proceedings; the form was adapted for the given target group of respondents and subject matter of the Research (see Attachment 2). Like in the last survey, some indicators could be presented as indices or average scores, thus making comparison easier (as against comparison across percentage indicators).  As this litigant survey of organizational and procedural aspects of litigation was done on a pilot basis, some methodological aspects may be revised in future surveys.

Analysis of the database of the 2005 sociological survey of administrative courts operation and resolution of public law disputes in Ukraine: Three arrays of data were generated based on the 2005 survey results, namely, the professional jurists group (701 respondents); the group of participants in current litigation (703 respondents); and the group of people who were never involved in litigation (742 respondents).  Some data was directly associated with assessment of court proceedings in Ukraine but was never analyzed from that perspective.  As the Research data was obtained through surveying three groups of respondents differing by level of jurisprudence competence ("jurists vs. non-jurists") and personal experience of practical participation in litigation ("litigants vs. people who were never engaged in litigation"), a decision was made to use that data to supplement the picture of public perception of formation and operation of administrative courts.  Available databases were analyzed with respect to:

· Perception of administrative courts operation and public law disputes resolution by professional jurists;

· Assessment of operation of the HIGH ADMINISTRATIVE COURT OF UKRAINE;

· Assessment of how courts dispense justice when hearing administrative cases associated with legal relationship in the spheres of public administration and local government;

· Preferences when selecting a judge – male vs. female – for administrative proceedings purposes;

· Level of trust to administrative courts of various levels in Ukraine on the part of participants in litigation of various types (civil, criminal, administrative, commercial);

· Individual aspects of perception of administrative courts operation by people who were never involved in court proceedings:

· Major sources of information on the HACU operation;

· Assessment of the nature and sufficiency/insufficiency of this information;

· Preferences when selecting a judge – male vs. female – for administrative proceedings purposes (resolution of public law disputes).

In the 2005 research, all three target groups were surveyed by means of a standardized interview which included, among other, questions on the above topics.

	1.4
	Sampling


Selecting Experts for the Expert Survey

Two basic criteria were used to select experts for the survey: (i) affiliation of the social institution employing an expert with administrative justice or court proceedings; and (ii) expert's position, area of expertise, and professional experience in at least one of these fields.  In principle, meeting these two criteria effectively meant that an expert was competent in administrative proceedings.  Finally, qualification of an expert for the sample was determined based on assessment of expert's authority by his/her colleagues, judges of administrative jurisdiction courts or jurists well known to the public due to their involvement in the judicial reform.

Since the Project Terms of References limited the geographical area of the expert and litigant surveys to the city of Kyiv and Kyiv Oblast, first, the Research team selected institutions and organizations – employers of potential respondents.  Employees of those institutions and organizations were supposed to work in the administrative justice sphere or be somehow affiliated with it.  The following institutions and organizations were selected:

· CONSTITUTIONAL COURT OF UKRAINE;

· SUPREME COURT OF UKRAINE;

· HIGH ADMINISTRATIVE COURT OF UKRAINE;

· HIGH COMMERCIAL COURT OF UKRAINE;

· STATE COURT ADMINISTRATION OF UKRAINE;

· JUDICIAL ACADEMY OF UKRAINE;

· HIGH COUNCIL OF JUSTICE OF UKRAINE;

· KYIV AREA ADMINISTRATIVE COURT (being established);

· General and commercial courts of various levels that hear administrative cases (of the public law nature);

· The Bar Association and other attorneys associations;

· Private practicing lawyers including those representing interests of private individuals, legal entities, and government institutions in courts;

· Departments of the Ministry of Justice (specifically, those dealing with the administrative legislation and courts);

· Offices of the STATE COURT ENFORCEMENT AUTHORITY responsible for executing courts judgments (including the CENTRAL DEPARTMENT of the STATE COURT ENFORCEMENT AUTHORITY within the MINISTRY OF JUSTICE);

· Prosecutor's offices (the GENERAL PROSECUTOR'S OFFICE and the OBLAST PROSECUTOR'S OFFICE).

In addition, leading academic institutions were selected whose employees were specialized in the administrative law, such as KORETSKY INSTITUTE OF STATE AND LAW, Legal School of T. SHEVCHENKA NATIONAL UNIVERSITY, and POLITICAL-AND-LEGAL REFORMS CENTER.  The experts sample was formed from representatives of the said institutions.   31 experts were surveyed, although initially it was planned to survey 30 experts.

Sample of Participants in Current Administrative Proceedings

The sample of litigants was formed in two stages: at the first stage, general and commercial courts were selected that heard cases falling under administrative jurisdiction; at the second stage, participants in current administrative proceedings were searched for and picked up right in the corridors of the court buildings.  Since the litigant survey was of pilot and comparative nature and aimed at revealing certain changes/trends in court proceedings if any, it was decided not to change the number of last survey respondents.

Out of all litigants surveyed in 2005 (703 people) only 39 persons (5.5 percent) were involved in administrative proceedings.  To make a correct comparison of the 2005 and 2006 surveys data possible, it was decided to have a sample of 50 participants in administrative proceedings.

Sample of the November 2005 Survey 

The sociological survey, which was conducted in the year of 2005, covered residents of four oblasts representing major regions of Ukraine (Kyivska, Donetska, Lvivska, and Odeska oblasts).  2,146 people were surveyed including 701 professional jurists, 703 litigants, and 742 ordinary people who were never involved in court proceedings (see Table 1).

First, 50 legal institutions of various levels were selected in each oblast (78 institutions were selected in Kyivska oblast, where national, oblast, city, and raion level institutions are located).  Those included general and commercial courts, Bar association and other and attorneys associations, legal firms specializing in provision of legal services in courts, legal department of individual enterprises, oblast and raion departments of justice, STATE COURT ADMINISTRATION OF UKRAINE and its regional units, offices of the STATE COURT ORDER ENFORCEMENT AUTHORITY responsible for execution of court judgments, legal departments of local state administrations, bodies of the PROSECUTOR'S OFFICE OF UKRAINE, legal chairs of universities, qualified jurists working for periodical, etc.

Table 1: Regional and Affiliation Structure of the Sample

	
	Professional Jurists
	Litigants
	"Ordinary People" who were never involved in litigation
	Total
	Percentage of All Respondents (%)

	Kyivska oblast
	176
	179
	201
	556
	25,9

	Donetska oblast
	178
	175
	175
	528
	24,6

	Lvivska oblast
	176
	174
	175
	525
	24,5

	Odeska oblast
	171
	175
	191
	537
	25,0

	TOTAL
	701
	703
	742
	2146
	100


Three or four people were surveyed in each institution (two or three persons in Kyiv) from whom the professional jurists sample was compiled.  It included jurists working at state and private institutions as well private practicing lawyers.  Typically, an interview with a professional jurist took 40 to 60 minutes because there were a lot of questions and respondents needed some time to think over their answer and, sometimes, comments on various aspects of court proceedings.

Non-lawyers were screened by at the first and second sampling stages (oblast and locale levels) and selected by random sampling at the final stage.  Concrete respondents were searched for in participating cities' streets.  In each participating city loan and medium length streets were selected at random.  Respondents were searched for and surveyed throughout the day: in the morning, in the afternoon, and at night.  That approach enabled the survey administration team to engage people with various demographic characteristics and ensure that all people in the general population had equal probability to be surveyed.  People, who agreed to take part in the survey, answered questions designed for a target group to which a concrete person belonged – litigants or non-litigants.

Survey administrators were instructed to use quotas in selecting respondents so that the sample would be representative in terms of gender, age, and educational level.  However, because of a high refusal rate, the survey administrators interviewed everybody who agreed for the interview irrespective of established quotas.  Besides, in view of a short time frame of the field stage and impossibility to find the required number of litigant in the streets or at the place of residence, the survey administrators found and interviewed them in courts.  Interviews with litigants and people who were never involved in litigation ranged from 20 to 40 minutes depending on respondent age, educational level, and character specifics.

The interviews were that long because litigants were thinking over their answers thoroughly as they were afraid of that the answers would influence court judgments (despite they were explained that the answers would be kept confidential).  People who were never involved in court proceedings needed some time to ponder on their attitude to the national judicial system, courts, and judges.  Most of them were not prepared for such sort of conversation.  Quite often, respondents of this category were pondering aloud prior to answer questions.

During the 2005 survey, over 100 people refused to take part in the interview (for various reasons, such as unwillingness to tell one's personal opinion on the judicial system to a strange interviewer; lack of boss's permission for participation in the interview; lack of time for the interview; forwarding of an interviewer to a subordinate colleague; fear that the interview will influence the trial, etc.).  However, most respondents were responsible and very much interested in the interview.

Three arrays of data were generated based on the survey results, namely, the professional jurists group (701 respondents); the group of participants in current litigation (703 respondents); and the group of people who were never involved in litigation (742 respondents).  Later on, the survey data was analyzed from the perspective of administrative proceedings.

Data of all surveys (except for the expert survey) was processed and analyzed with SPSS.  The values of all indicators were rounded to % with allowance for the confidence interval.

	1.5
	Major Problems of the Field Stage


In fact, only experts and litigants were surveyed in this Research.  That is why we will concentrate on problems of the field stage associated with these two target groups.

Expert Survey: It was expected initially, that the expert survey would be accompanied with numerous organizational problems as participating experts were highly professional jurists with a very busy schedule and frequent meetings preceded by intensive preparatory work.  Besides, the survey team was aware of a limited access to some offices of the MINISRY OF JUSTICE and unwillingness of some judges to do an interview.

First, in order to establish contacts with selected institutions, official letters were prepared and sent to those institutions requesting to assist in conducting the Research and nominate specialists in the administrative law, administrative justice or administrative proceedings that could be surveyed in the expert capacity.  Surprisingly, the reaction was positive and the sample of 31 people was formed within 17 days.  All of them were surveyed.

As the survey was conducted by means of an in-depth structured interview, it was planned initially, that interviews would take 30 to 40 minutes depending on expert's professional level and experience in the sphere of administrative justice.  Besides, an agreement of informed accord was concluded according to which the CENTER FOR SOCIAL EXPERTISE within the SOCILOGY INSTITUTE of the UKRAINE NATIONAL ACADEMY OF SCIENCE, as the principal contractor of the Project, guaranteed that (i) a participating expert would be able to refuse answering questions at any stage of the interviews and (ii) information obtained would not be used against the expert.

In reality, interviews lasted much longer due to a high level of experts' professional competence, their willingness to discuss problems and achievements of the administrative proceedings system, commitment to solving problems associated with setting up administrative courts, benevolence and willingness to help us with development of practical recommendations.  Most interviews lasted 60 to 90 minutes, thus causing a problem of adherence to the interviews schedule.  For that reason and because of the tough schedule of some experts a number of interviews had to be postponed until a later time or the next day.  Fortunately, such forced rearrangements did not break the entire schedule of interviews and composition of the expert sample.

To a considerable degree, the expert survey was successful due to support of the Research by the management of the HIGH ADMINISTRATIVE COURT OF UKRAINE, in particular, the Chief Judge O. M. Paseniuk.  HACU sent letters of support to chief judges of general and commercial courts asking them to assist in interviewing judges and litigants as part of this Research.

Litigants:  While the expert survey did not encounter major problems, the litigant survey was accompanied by arising of additional questions and unexpected situations.

Initially, it was planned to survey participants in current court proceedings in general and commercial courts of the city of Kyiv and Kyiv oblast.  As mentioned before, HACU sent out letters of support in order to help interviewers access the target group in courts.  However, from the very first day problems arose in raion courts in Kyivska oblast.  Judges told that:

· There would be no trials by CAPU rules in the nearest future (during the upcoming week or two) as there were no lawsuits;

· No pleadings falling under CAPU were expected to be filed by people in the nearest future;

· Judges to whom interviewers could talk to on administrative proceedings were out; probably, they would be available tomorrow or the day after tomorrow, etc.

Therefore, a decision was made to focus on interviewing participants in current court proceedings in general and commercial courts in the city of Kyiv (local, oblast, and appellate courts).  It turned out that those courts were considering administrative cases as well.  Judges were willing to cooperate with survey administrators.  Nor were there any obstacles in accessing the target group.

	Section 2: Expert Assessment of Formation of the Administrative Courts System and Administrative Proceedings in Ukraine


	2.1
	Assessment of the Actual Status of Administrative Proceedings in Ukraine under Conditions of Transition to the Administrative Courts System


Pursuant to the Final and Transitional Provisions of the CODE OF ADMINISTRATIVE PROCEEDING OF UKRAINE, prior to area and appellate administrative courts are set up, cases falling under the administrative jurisdiction will be considered by local and appellate general and commercial courts by administrative proceedings rules.

2.1.1. General Assessment of Establishing a Full-Fledged Administrative Justice and Specialized Administrative Courts System in Ukraine

	Conclusion: Experts appreciate development of administrative justice and creation of the specialized administrative courts system in Ukraine although they are not unanimous in their estimates


Overview of the situation 

Although the very concept of "administrative justice" is still debatable among Ukrainian academicians and patricians, virtually nobody questions the importance of this institution of judicial protection of human rights from abuse by the power
.  The Ukrainian administrative justice began with simple selection of individual chapters from the CIVIL PROCEDURAL CODE OF THE UKRAINIAN SOVIET SOCIALIST REPUBLIC specifying rules of procedures for judging cases arising from administrative law relationships
.  By today, the national administrative justice has developed in a "two-part mechanism combining specialized administrative proceedings system and specialized administrative courts system".

The administrative proceedings system differs from other proceedings system in the first place by that it is intended to solve the problem of "protecting private individuals' rights, liberties, and interests and legal entities' interests in the sphere of public law relationships from abuse of government authorities, local self-governments, their officials officers, officers, and other entities in the process of performing statutory administration functions including delegated authorities".
  Experts point to imperfection of this definition and much needed refinements (we will go into details later).  Nonetheless, development and adoption of the CODE OF ADMINISTRATIVE PROCEEDINGS OF UKRAINE (CAPU) evidences democratic development of the Ukrainian society.  Prior to adoption of CAPU, cases arising from administrative relationships were considered pursuant to the CIVIL PROCEDURAL CODE (Chapter 31A).  That made transition of the society to the administrative proceedings system easier.  However, despite the public law nature of those cases, they were tried by general courts which, in principle, are responsible for judging cases arising between entities which are equal from the legal perspective and are able exercise their rights and responsibilities on their own.  Public law disputes are specific in that capabilities of private individuals and legal entities in resolving controversies with the state are limited drastically.  That is why experts link creation of full-fledged administrative justice to opportunities for radical improvement of the proceedings system and successful completion of the judicial-and-legal reform in Ukraine.

When analyzing operation and needs of administrative courts which are in the formation process, it is hardly possible to evade discussion of major characteristics of the current status of administrative proceedings in the country.  Experts regard the role of the new administrative proceedings system as "very important" substantiating their opinion with the Russian proverb: "Pike in the lake keeps crucian carp awake".   As far as the ideology of administrative proceedings is concerned, they point to its difference from the ideologies of the criminal, civil, and commercial proceedings.  What is this difference?  First of all, these are public authorities or their officials who are defendants in administrative actions. Besides, there is presumption of guilt of public authorities in administrative proceedings.  In fact, if a private individual or legal entity files a complaint/claim against some agency/body, it is the responsibility of this agency/body to prove that the complaint/claim is groundless and this agency/body acted within its authorities and did not violate rights of any individuals or legal entities.

On the one hand, the current stage of administrative proceedings development may be characterized as initial and incipient (if one links it to adoption of the CODE OF ADMINISTRATIVE PROCEEDINGS).  On the other hand, certain elements of administrative justices did exist in Ukraine in the past, even in the "stagnation" era, as the life itself suggested that not only private and public law needed to be segregated.

Clearly, ordinary individuals and the state could not resolve disputes by civil law mechanisms.  Therefore, administrative proceedings arose well before it was recognized officially.  Once Ukraine gained independence, it began designing a concept for reforming the legal system including the judicial system.   The first mentioning of a need to institution the administrative justice in Ukraine dates back to 1991-1992.

However, that way was neither direct nor consistence.  At first, institution of administrative justice seemed to be a simple task coming down to adoption of the Constitution and amendment of the legislation on the judicial system.  As the real life showed, those measures were insufficient.  The beginning of the so-called "small judicial reform" raised this issue high on the agenda: Ukraine had to either (i) separate Chapter 31A of the CIVIL PROCEDURAL CODE which actually regulated relationships in public law disputes or (ii) establish administrative courts.  Ukraine opted for establishing administrative courts.  When talking about the current stage of administrative proceedings, every so often member of the Parliament and government officials take a wrong position: since CAPU has already been adopted, the administrative justice is in place.  In reality, administrative justice will never be fully functional unless establishment of the administrative courts system is accompanied with drafting of a relevant legislative framework and proper academic developments.  This is conditioned by that, on the one hand, the administrative law is interpreted as liability for violations while, on the other hand, quite often even experienced jurists fail to distinguish between civil and public legal relationships.  This suggests a need of studying CAPU thoroughly and making judges and participants in relevant relationship heighten their awareness.  "Establishment of the HIGH ADMINISTRATIVE COURT is not tantamount to institution of administrative justice.  Provisions in the current CIVIL PROCEDURAL CODE OF UKRAINE do not provide as broad capabilities as administrative justice concept does
".

Most surveyed experts believe that institution of administrative justice is a positive development of the Ukrainian judicial system.  They link further expectations to creation and commencement of administrative jurisdiction courts.  With the new courts, each individual will be able to protect his/her rights, liberties, and interests more effectively.  According to virtually all experts, having the administrative proceedings system in Ukraine is today's much needed objective reality.  The problem is that there are social relationships which have not been under proper jurisdictional influence of any bodies including the judicial power bodies during a long time.  In this connection, establishment of administrative courts and formation of administrative proceedings are regarded as a reaction to urgent legal and social needs of the society.  All experts support the basic thesis "The society needs effective institutions which would enable individuals to react adequately to violation of their rights and liberties by public authorities" laid in the foundation of the administrative courts system.  Experts considers this thesis as a basic explanation to creation of the administrative remedial mechanism formed in the process of historical development of a country trying to reach the level of a rule-of-law country.

Some experts consider continuation of judging these cases by general and commercial courts as an alternative to the new system and believe that this situation may continue until creation of the entire administrative courts system – from the firsts to the last (cassation) instance – is completed, all courts are properly staffed, and sufficient funding is ensured.  In this case, the administrative courts system would become fully functional at once and operate as a standalone sustainable system capable of self-enhancing.

Major Shortcomings and Challenges

Experts see the major problem of establishing full-fledged administrative justice in Ukraine in delays in completion of formation of the effective administrative courts system of the predefined design.  Another problem is incomplete codification and unification of legal principles of administrative proceedings.   CAPU failed to solve this problem.  Most experts are pretty sure that current Ukrainian administrative justice will become "full-fledged" no sooner than CAPU is refined and formation of the administrative system is completed.

At the same time, there is another category of experts who regard current administrative justice system as one which has been already formed and does not need any major refinements as the new CAPU addresses all essential issues and certain time is needed to develop judicial practices.  Beside that, some surveyed jurists do not see any essential difference in resolving administrative disputes of the public law nature by courts under CAPU vs. under the CPC; they just distinguish between certain procedural aspects.

Dissimilar general estimates of administrative justice and creation of the specialized administrative courts system are characteristic of not only judges (particularly, judges representing various instances) but also academicians, attorneys, and jurist representing government institutions.  Some experts explain the dissimilarity of estimates by (i) increased workload on judges from local general courts who are not prepared psychologically for resolving administrative disputes and (ii) insufficiently profound teaching of administrative law fundamentals in higher educational institutions which has a negative impact on professional jurists work.  Expert survey data suggests that both judges and participants in administrative proceedings need to re-comprehend individual institutions of administrative proceedings some of which are new for the procedural law while other have been revised drastically.

Proposals

1. To conduct a systemic campaign to inform/train all (rather than selected as it is today) judges and court staff and educate jurists of all categories on basic principles and tasks of administrative proceedings; differences of administrative proceedings from other types of proceedings; and the essence of the most important provisions of CAPU;

2. To conduct series of workshops on current administrative justice issues for teachers of universities law departments;

3. To revise administrative law courses of study in universities which prepare professional jurists with due regard to latest changes and developments in administrative justice with special attention paid to those administrative proceedings institutions which underwent certain renovation;

4. To draw academicians' attention to a need of research and practical developments in the field of administrative justice and administrative proceedings to be targeted on various categories of practicing jurists, primarily judges and participants in administrative processes;

5. To draw (local) government officials to a need to provide assistance in completing the process of establishing the system of specialized administrative courts system in Ukraine.

	From In-Depth Interviews: 

"Current administrative justice in Ukraine is a much needed objective reality. There are social relationships, I would even say a whole layer of social relationships, which so far have not been under jurisdictional influence of any bodies.  Most of all we are interested in judicial power bodies.  That is why establishing administrative courts and forming administrative proceedings in Ukraine constitute both legal and social need.  The society needs institutions which would enable people to react adequately to violation of their rights and liberties by public authorities.  That is why jurists, sociologists, and political scientists fully support the idea of establishing administrative courts as they consider them to be one of basic mechanisms designed by the very history of a country trying to reach the level of rule-of-law state."

"Establishing the administrative proceedings system in Ukraine and administrative jurisdiction at large… is a very positive aspect of reforming the judicial system itself.  Why?  Not because new courts are being set up… new courts for judges….  As a matter of fact, little does a private individual or legal entity care which court will try the case.  What is really important is that the case is tried fairly and according to the law.  Once Ukraine gained independence, reforms … judicial reforms began… But gradually courts switched from working for people, from resolving controversies to making judges' lives easier….  In other words, all new laws, all amendment to existing laws were developed with making judge's and court staff lives easier in mind.  In so doing, they missed the point – the essence of the court, the ultimate objective of creating the institution of the court.  And the point is that the court exists in order to establish the truth, to resolve a dispute fairly and according to the law."


2.1.2. Major Factors Determining Administrative Court Proceedings in Ukraine Today

	Conclusion:
According to experts, major factors determining administrative proceedings in Ukraine today are:

· Development of Ukrainian society democracy;

· Implementation of some international practices of administering justice;

· A need in establishing the truth;

· Current legislative and regulatory framework;

· Lack of the material law which would define the term "administrative";

· Legal ambiguity of many terms;

· Numerous systemic problems of the Ukrainian justice litigation system;

· Incompleteness of the process for establishing the administrative courts system and related organizational issues.


Overview of the situation 

Development of Ukrainian society democracy:  Experts refer to "development of Ukrainian society democracy" as a major determinant of administrative proceedings in Ukraine today and link it to development of Ukraine as an independent state and the political, legal, and judicial system reforms.  The 1996 Constitution of Ukraine declared the guarantee of basic human rights, legislated division of the power into the legislative, executive, and judicial branches, recognized justice independence, and gave push to thorough revision of the Ukrainian legislation intended to improve the judicial system and courts operation.  As a result, the Parliament approved a so-called "small judicial reform" in June 2001 intended to bring the current legislation in compliance with constitutional requirements and passed the Law of Ukraine "ON COURT SYSTEM OF UKRAINE" in February 2002 which was enacted effective June 1, 2002.  The latter law envisaged establishing the administrative courts system and the STATE COURT ADMINISTRATION responsible for ensuring judges operation.  But the most significant sign of society democracy development was adoption of the CODE OF ADMINISTRATIVE PROCEEDINGS OF UKRAINE (CAPU) in July 2005 which came into effect on September 01, 2005.  The new Code legislated irrevocable transition of the society from using the administrative law of the repressive nature to giving the right for providing administrative services to citizens by the state
.  However, some experts believe that "the state in the person of its executive bodies and the Parliament, first, is not ready for and, second, opposes instituting administrative justice
".  They justify this statement not so much by scarce funding of the administrative courts system as by problems with allocation of office space for newly created appellate and area administrative courts by oblast administrations which arise against the backdrop of official approvals and support.

Implementation of some international practices of administering justice: To a large extent, development of the administrative proceedings system and its principles in Ukraine was influenced by international experience in administering justice and a desire to incorporate best international practices of administrative proceedings in the Ukrainian judicial system.  In so doing, experts point to the fact that administrative justice, as a social phenomenon, is not new for Ukraine.  In the past, it was legislated / introduced several times: in the form of administrative collegiums in provincial courts (set up by Peter Stolypin in the last century); in the form of the Law on Administrative Courts (passed by the Temporary Government in 1917); as attempts to introduce administrative justice (in the era of the Ukrainian People Republic, Directoire, Ukrainian Soviet Socialist Republic); in the form of the Administrative Code (which was adopted in the Ukrainian Soviet Socialist Republic in 1927 and cancelled throughout USSR later).

European countries have much wider experience of effective administrative proceedings.  International experience shows that administrative courts may serve as an accessible and efficient tool for protecting individual rights, liberties, and interests from violations by government authorities and local self-governments.  In France, administrative justice has been in existence since late XVIII when it was instituted following the French revolution.  In Germany, administrative courts were set up in mid XIX century.  Administrative courts constitute a separate system (which is parallel to the general courts system) in Sweden.  Poland became the first country from the Warsaw Block to introduce administrative courts.  Other countries with long experience of administrative courts operation and administrative proceedings are Estonia, Latvia, Bulgaria, and Czech Republic.  It is worth noting that not all countries have specialized administrative courts.  For example, administrative cases are heard by land courts in Germany and Federal Court in the USA.   The latter has administrative court functions as it tries controversies with states.

In Ukraine, public law disputes have been resolved for a long time mainly by two raion courts in the city of Kyiv, Pechersky and Shevchenkivsky, where highest government agencies – Presidential Administration, Cabinet of Ministers, and many ministries – are located.  That strained operation of courts and judges since public law cases including most sensational ones were tried together with absolutely different cases – criminal, civil, etc.  Protecting courts and judges from external influence caused by the nature of administrative cases and territorial jurisdiction of these courts was a separate problem. Comparison of Ukrainian and international experience of resolving public law disputes encouraged Ukraine to implement best international, practices of administrative proceedings, for instance, German practices.  Through cooperation with international, government and non-government organizations Ukraine receives assistance in training judges and participation in various conferences and seminars.  At the moment, Ukraine is in the process of developing plans of collaboration with Baltic countries to share experience in the administrative justice area since Ukraine and Baltic countries have similar legal systems.

A need to establish the truth:  A new stage of developing administrative proceedings is necessitated by a need to establish the truth in disputes where the state is one of the parties, where legal relationship are administrative by nature, and where a private individual or legal entity is seeking for fair resolution.  The justice cannot be attained by means of one or two courts.  Ukraine needs to have the judicial power (or the judicial branch of the power) which is effective throughout Ukraine plus a system of specialized courts.  For example, so far courts in regions have not accepted complaints on the President of Ukraine or bodies of the central executive power on the ground that such cases fall under territorial jurisdiction of courts located in the city of Kyiv.  Today, the ramified network of administrative courts creates new opportunities for judging cases one party to which is represented by a government authority or the state. In fact, each private individual gets an access to justice.

The expression "a need to establish the truth" is rather consonant with another expression, "the objective truth".  Establishing the "the objective truth" was defined as the main task of the judicial system in soviet times
 and envisaged an active role the judge in resolving each dispute.   This provision is well known to judges with very long experience of working in the judicial system and good knowledge of the soviet justice fundamentals.  These judges are well aware of the importance of administrative courts' active role envisaged by CAPU: the court is bound to use measures which are envisaged by the law and needed to discover circumstances of the case in full and in comprehensive manner, specifically, measure needed to discover evidences on judges' own.

Current legislative and regulatory framework: Administrative proceedings are exercised according to the CONSTITUTION OF UKRAINE, CODE OF ADMINISTRATIVE PROCEEDINGS OF UKRAINE, and international treaties whose binding nature is subject to approval by the Parliament of Ukraine.  Administrative litigation is administered under the law which is in effect as of the time of an individual procedural act, consideration, and trial of the case.  In addition, the system of administrative courts is subject to regulation by the Law ON COURT SYSTEM OF UKRAINE and relevant Presidential decrees specifying which administrative courts have been already established and which ones are still to be set up.

The CONSTITUTION OF UKRAINE guarantees each private individual's right to challenge actions or inactivity of government authorities, local self-governments, government officials or officers in the court.  Besides, each individual may seek for reimbursement by the state or local self-government of losses incurred due to illegal decisions, actions or inactivity of government authorities, local self-governments or their officials/officers.

According to Article 2 of CAPU, any decisions, actions or inactivity of government authorities, local self-governments and their officers (CAPU define them collectively as "authoritative entities") may be appealed with administrative courts.  Administrative litigation is exercised by administrative courts whose jurisdiction encompasses all public law disputes except disputes falling under other court proceedings (Article 4).  Specifically, pursuant to Article 17, such disputes include: disputes with an authoritative entity with regard to appealing its decisions, actions or inactivity; disputes with regard to public service (nomination of an office, dismissal, service); disputes between authoritative entities with regard to their competence in the area of administration; disputes concerning legal relationships associated with election or referendum processes.  Administrative courts are not competent to hear public law cases attributed to the jurisdiction of the CONSTITUTIONAL COURT OF UKRAINE, falling under criminal proceedings rules or attributed to internal operation or exclusive competence of people's associations.

When hearing a case, the administrative court is guided by the supremacy of law principle according to which an individual, his/her rights and liberties are recognized as the highest value and determine the content and priorities of the state operation.  It is prohibited to refuse an administrative claim on the ground of incompleteness, ambiguity, inconsistency or lack of legislation regulating disputable relationships (Article 8).  Article 18 of CAPU envisages existence of two levels of local administrative courts.  Cases where defendants are local governments of local government officials fall under jurisdiction of local general courts.  At plaintiff's discretion, appealing of actions of local executive authorities or their officials are also within jurisdiction of these courts or area administrative courts.  The other administrative disputes are within jurisdiction of area administrative courts except for some categories of electoral disputes which are within HACU jurisdiction.  At plaintiff request, administrative court staff may assist him/her in preparing the statement of claim (Article 105).  Pursuant to CAPU, the responsibility for proving lawfulness of the appealed action rests with the defendant being an authoritative entity (Article 71).  If the administrative claim is satisfied, the court may invalidate the decision of the authoritative entity, bind it to do certain actions or to refrain from doing certain actions, and make it recover losses incurred due to the illegal action (Article 162).

Most experts define the current legislative and regulatory framework of administrative proceedings as "certain legal preconditions" for the national administrative proceedings system; existing preconditions are not sufficient though.  Experts mention the following positive developments associated with the legislative and regulatory framework of administrative proceedings:  development and enactment of CAPU; development of a concise academic-and-practical commentary on CAPU (which needs to be refined based on opinions of practicing judges and leading academicians in the sphere of administrative law); and continuation of activities in amending and supplementing CAPU.  There are also negative aspects, such as: lack of clear segregation of judicial jurisdiction, well tested judicial practices, and explanatory notes on HACU and SCU plenums; this leads to the situation where courts operate at their own discretion.  In addition to CAPU, there are numerous regulations which are neither codified nor systemized.   At the same time, there are no (so much needed for administrative proceedings) regulations which would directly regulate the legal environment and operational procedures of executive authorities.

Lack of the material law which would define the term "administrative"; legal ambiguity of many terms: When identifying major determinants of today's administrative proceedings in Ukraine, experts often pointed to the fact that despite existence of the Procedural Code, there is virtually no material law which would define the term "administrative". According to experts, "the point is that CAPU applies to private individuals and officials; in so doing, however, the administrative legislation is not qualified as the material law".  Many experts are concerned with this ambiguity as it will have a direct impact on administrative courts operation.

The definition of "existence or absence of the public law nature of lawsuits" (in other words, "hearing cases associated with public law relationships) is quite complicated for many experts including judges.  This is a controversial issue for Ukrainian jurists.  It gives rise to academic and practical discussions.  Today, however, there is no clear definition of terms associated with public law relationships in national legal practices.  Hence there is a topic for a long discussion: how to judge decisions of Tax Inspection or Tax Administration on bringing an action against a concrete legal entity?  On the one hand, the Tax Inspection is a government agency with vested authorities to audit, make decisions, call to account, impose fines and penalties, etc.  On the other hand, the other party to the case may be a "private legal entity", such as a concrete private entrepreneur or legal entity acting on his/her/its own and entering in private legal relationship with other entities.   In experts' opinion, in a dispute between these entities it will be possible to distinguish only elements of public law relationships.  However, elements of such dispute are not hierarchical.  This will give rise to new debates on the judicial jurisdiction of the dispute.  According to experts, particularly those involved in drafting CAPU, all necessary definitions in the code are given through a list of relevant disputes falling under jurisdiction of administrative courts.  This group of experts does not see any reasons for a controversy.

Judges from local general courts assume that disputes arise with respect to what "public relationships" are and whether these relationships include labor relationships.  Developers of CAPU reasoned from that all relationships associated with activities of public servants or local government officials are qualified as public law relationships rather that labor relationships because they are subject to regulation by the administrative legislation whereas labor law rules may be applied additionally. Some judges insist on delimitation of these relationships: if labor relationships of a public servant are regulated by the labor legislation, a plaintiff should apply to the civil court; if the relationships fall under special legislation, the plaintiff should go to the administrative court.  Such approach, however, causes even more problems as quite often the same relationships are subject to regulation by both administrative and labor law.  It is the SUPREME COURT OF UKRAINE which must clarify the situation.

Numerous systemic problems of the Ukrainian justice litigation system: Among other systemic problems of administrative proceedings experts point to a common legal problem: most regulations which regulate operation of public authorities including executive authorities are poorly coordinated, inconsistent, and contradictory, thus complicating application of existing rules of administrative proceedings.  Segregation of various courts' jurisdictions still needs to be finalized.  The controversial issues CAPU fails to clarify have to be settled at the judicial practice level.

Other problems include those related to independence of justice administration in Ukraine, scarce funding of courts, and excessive workload on judges.  All these problems are characteristic of administrative courts, other jurisdiction courts, and entire judicial system.  As a consequence, when discussing problems of creation and operation of specialized administrative courts, (chief) judges of general courts immediately refer to existing similar problems in general courts.  To a large extent, these problems have not been solved because there is no conceptual document which would provide a clear vision of anticipated results of the judicial reform.  Certain hopes are associated with the Concept for Improving Court Proceedings and Consolidating the Equitable Judicial System in Ukraine according to European Standards developed by the National Commission for Strengthening Democracy and Ensuring Supremacy of Law
.  Hopefully, the newly appointed Cabinet of Ministers of Ukraine will continue implementation of the current judicial system reform.

Incompleteness of the process for establishing the administrative courts system and related organizational issues: According to the Law on COURT SYSTEM OF UKRAINE, the administration courts system must be created within three years of enactment of the Law.  In formal fulfillment of this requirement the President of Ukraine issued two decrees: one on establishing HACU and the other on creating a network of administrative courts of the first and appellate instances.  For a number of reasons, these decrees are being implemented slowly.  At the moment, only the cassation instance court – HACU
 – is set up and is fully operational.  Pursuant to the transitional provisions of the Law, before the administrative courts system is in place, administrative cases will be also judged by general and appellate courts (beside HACU).  These are 666 raion courts in cities plus 27 general appellate courts.  In addition, cases of some categories will be heard by commercial courts (27 local courts and 11 appellate courts).  Lack of unification causes certain organizational problems.  The major one is that judges from general jurisdiction and commercial courts are not always prepared to apply CAPU.  It is hard for them to go away from principles of other proceedings.  Quite often they try cases in the way they accustomed to.  Even judges who are trained in applying CAPU need some time to prepare themselves for using acquired knowledge of administrative proceedings in practice.

Many jurists working with CAPU, PROCEDURAL CODE, and CRIMINAL CODE say, "What is the difference?  Everything is so similar!"  In doing so, they are missing the point: despite "everything is similar", fundamentals, principles, and major rules differ.  In other words, these codes are similar in technical terms but not conceptually.  When a private individual challenges an executive authority decision, both judges and parties must be aware of all the specifics and structure of the public authorities and specifics of public authorities' procedures.  Public awareness should be changed accordingly.  Today, attorneys attend cases of the public law nature and sometimes they are successful.  However, administrative proceedings require from attorneys (like from judges) profound knowledge of administrative, electoral, financial law, state and law relationships, etc.  While, technically, administrative proceedings use the same motions, pleadings, witnesses as other proceedings do, in order to be able to protect individual' rights properly, one must be a real professional in the sphere of administrative law, in particular, in the area of public authorities and their competence.

In experts' opinion, the organizational precondition of effective administrative proceedings – the very establishment of administrative courts – causes most problems as specialized administrative courts has not been set up yet.  Hearing of cases of the public law nature by general courts during the transition period is deemed by experts to be "a temporary phenomenon" and "an element of normal implementation of administrative proceedings".

	From In-Depth Interviews: 

"To tell the truth, establishing administrative courts is an attractive idea.  The legislature seems to have done whatever was needed to make the legislation viable … to have it updated on a regular basis…  Beside the legislation, however, we should also have the functional executive power. For example, the STATE COURT ADMINISRATION must ensure smooth operation of administrative courts.  In the past, judges would visit the MINISTRY OF JUSTICE to ask for funding.  There will be problems in the new system.  It is July now but we do not even talk about the next year's state budget.  At the moment we are concerned with other problems and risk to miss an opportunity for solving financial and organizational problems of the new system.  Let's do it little by little if we are not able to solve them at once."


Major Shortcomings and Challenges

According to experts, major determinants of today's administrative proceedings in Ukraine are development of Ukrainian society democracy, implementation of some international practices of administering justice; general need in establishing the truth; current legislative and regulatory framework; lack of the material law which would define the term "administrative law"; legal ambiguity of many terms; numerous systemic problems of the Ukrainian justice litigation system; incompleteness of the process for establishing the administrative courts system and related organizational issues.

Experts are concerned with certain inconsistency of government authorities' activities in establishing administrative courts and appointing judges.  Quite often, such inconsistency is caused by objective political circumstances (for example, postponed appointment of CONSTITUTIONAL COURT justices and post-election delays in determining Parliament priorities).  Besides, implementation of international practices of administrative proceedings in Ukraine was not preceded by profound theoretical legal studies and development of administrative and public law terminology.  As a result, CAPU incorporated some clauses which touched off disputes and discussions amount professional jurists and judges leading to different interpretations.  Despite publication of a number of theoretical and practical guidelines
, the situation with these debatable CAPU clauses still remains ambiguous.

There are many inconsistent rules of administrative proceedings which various statutes and regulations refer to.  For many judges and parties to administrative disputes "subject segregation" of the judicial jurisdiction remains unclear.  In the absence of proper explanations on judicial practices and plenum of the SUPREME COURT OF UKRAINE as well as recommendations on resolving administrative disputes, every so often courts continue operating at their own discretion.  In addition to CAPU, there are numerous regulations which are neither codified nor systemized.   At the same time, there are no (so much needed for administrative proceedings) regulations which would directly regulate the legal environment and operational procedures of executive authorities.

Therefore, although experts consider development and enactment of CAPU predominantly as a positive development, current administrative proceedings are still influenced by certain negative factors.  Elimination of these factors will involve:

· Establishing a system to communicate latest developments in practices of resolving public law disputes, explanations of SCU plenary, and practical recommendations to judges, attorneys, academicians, and other professionals;

· Systemizing and codifying separate legislature acts of the public law nature and bringing them in compliance with CAPU;

· Developing (missing) legislature acts which would directly regulate the legal environment and processes of government authorities and local self-governments;

· Conducting regular events (seminars, training session, etc.) to educate judges, attorneys, and courts staff on the essence of CAPU and its differences from other procedural codes;

· Addressing issues related to segregation of various courts' competencies;

· Addressing debatable issues which are not resolved by CAPU at the judicial practices level;

· Solving systemic problems of the judicial system (simultaneously with setting up administrative courts), such as external influence on judges and courts operation and ensuring of sufficient funding

Proposals 

1. To establish an Internet-based communication system to inform judges, attorneys, academicians, and other jurists on best judicial practices and provide them with explanations on the SCU plenum and practical recommendations on resolving administrative disputes for the purpose of identification of administrative case trials by various courts.  Courts should be also provided with printed materials;

2. To set up task forces on systemizing and codifying isolated statutes and regulations of the public law nature pursuant to CAPU with involvement of judges, jurists-academicians, legal institutions officials, and attorneys;

3. To develop (missing) statutes and regulations which would directly regulate the legal environment and operational procedures of government authorities and local self-governments;

4. To implement systemic regular events (seminars, training programs) to educate judges, lawyers, and staff member of courts (which may consider administrative claims) on the essence of the CAPU and on how it differs from other procedural codes;

5. To organize activities in the absence of complete staffing of various courts and in a situation when courts have to resolve disputes whereas judges cannot get a clear answer from the CAPU;

6. To address systemic problems of the judicial system, such as external influence on judges and courts and funding of their operation simultaneously with establishment of administrative courts.

	From In-Depth Interviews: 

"The CAPU is a progressive document; this is a step of the society toward the legal reform".

"It looks as if newly established administrative courts needed everything new, from office space to equipment.  By saying that a state judge must wear a mantel and badge and there must be the national flag in the courtroom, we mean this should apply to all judges regardless of the court type.  At the first glance, it may seem not be that important but when an individual stands up and addresses to the judge, "Your Honor", the judge often has a feeling that the law is not executed even with regard to him/her."


	2.2
	Conformity of the Declared Foundation of Administrative Proceedings to the Actual Situation


	Conclusion: Most of experts agree that the declared foundation of administrative proceedings conforms to the actual situation, however currently these proceedings have not been introduced and applied in the desirable scope.  Though, to the experts’ opinion it is early to carry out a substantial analysis of such conformity, as CAPU only came into effect in September 2005, and the corresponding judicial practice has not been gained yet.  Most of experts also support the idea of the introduction of the administrative court system in Ukraine and believe that they would enable significant increase in efficiency of administrative proceedings in the country.  At the same time CAPU has already appeared to contain standards that require additional revision.


Overview of the Situation

Most of experts agree that the declared foundation of administrative proceedings conforms to the actual situation, however currently these proceedings have not been introduced and applied in the desirable scope.  Though, to the experts’ opinion it is early to carry out a substantial analysis of such conformity, as CAPU has only come into effect since September 2005, and the corresponding judicial practice has not been gained yet.  The fact that the parties whose representatives take part in court investigations more and more often refer in their complaints to those particular foundation as a ground to go to the court, as it is the administrative court that is in the position to apply in its work both the provisions of the legislation and the norms of law. 

At the same time the focus is made on one characteristic, which is conditioned with the fact that only the national law was laid on such principle as supremacy of law.  The efforts of the Working group, which worked out CAPU, resulted in the introduction of the provision in CAPU that the court applies supremacy of law and takes into consideration the practice of the European Court on Human Rights.  Evaluating this provision as quite progressive, the experts also emphasize the need to take into consideration the national experience in order to avoid “bringing all our court proceedings to the decisions of the European Court of Justice or the principle of supremacy of law, otherwise what do we need the Constitution of Ukraine and the national legislation for?”

On the other hand, all the declared foundation of administrative courts, namely equality of parties in the procedures, ownership, and discretional rule (the right of each person to prove the truth by any established legitimate way) are typical for each type of law both criminal and civil.  However, only with adequately functioning administrative courts it would be possible to say precisely in what scope the declared foundation of administrative courts have been implemented in judicial authorities.  Even being correct this foundation currently sounds a little declarative and require practical implementation in judicial procedures. 

When speaking about the conformity of the declared foundation of administrative proceedings to the actual situation, experts also pay attention to the establishment of the branch of administrative courts.  At the same time they note that for the first instance administrative cases are heard at local general jurisdiction courts and commercial courts; and for the second instance in appellate courts (both general and commercial), where boards of administrative courts were set up.  There are also administrative courts (Higher Administrative Court of Ukraine) and Board for Administrative Cases under the Supreme Court of Ukraine.  Thus, the structure of courts for administrative proceedings currently corresponds to the declared principle “the way it was declared, the way it works”.

2.2.1. The Issues, Which CAPU Could Not Resolve

	Conclusion: In the experts’ opinion CAPU could not resolve the following issues:

· It did not fully clarify the issues of administrative courts jurisdiction;

· It applies a lot of terms, which require further clarification; 

· Some CAPU definitions provide for the further opportunities for the authorities to protect their interests;

· It lacks provisions for verification of the adequacy of taken measures or decisions, a pro-active approach in terms of their compliance with the rights and freedom, or lack of any action;

· It does not set out clearly the issue of filing cassation against administrative decisions by citizens;

· Insufficient maturity of judicial practice of settling disputes;

· Lack of lawyers’ competence to apply the provisions by the precedent law rules;

· Lacking mechanism of control over the implementation the principles of initiation by courts;

· Lacking limits for the possibilities of administrative courts to deviate from the conditions of claim;

· Unsettled remains the delineation of the jurisdiction between different courts, which creates additional problems relating to reviewing administrative cases by general jurisdiction and commercial courts.


All experts evaluate the foundation of administrative proceedings declared in the Code of Administrative Proceedings positively, as before the Code was approved such foundation was not provided for in the proceedings.  They dramatically differ from what existed before the approval of CAPU and, correspondingly lay the basis of a quite efficient mechanism of functioning of administrative courts.  Regardless such appreciation most experts emphasize that the Code does not fully meet expectations of both judges and researchers.  Quite a lot of rules that are included in CAPU were borrowed from foreign legislative acts and subordinate legislation, including legislation of Germany, Austria, and Poland.  A part of legal rules was not adapted to the Ukrainian reality, and as a result some fundamentals declared in CAPU cannot be fully put into practice.  The main problems, which CAPU could not resolve are as follows: 

1) CAPU did not provide for the final determination of jurisdiction of administrative courts.  What was stated in CAPU still does not allow judges (leave alone the citizens for whom first of all the courts were established) to accept adequately the need for the administrative court proceedings.  (“What was formulated in the Administrative Code does not allow for making such conclusions”).  The jurisdiction of administrative courts should be clarified and demarcated with the jurisdictions of other courts.
2) In CAPU a lot of legal definitions are used, which were neither used in the national legislation, nor interpreted in an agreed scientific way in Ukraine.  In particular, the wording of one of the most important CAPU definitions– “cases of administrative jurisdiction” (Article 3) does not provide for the possibility of precise determination of what exactly administrative court should deal with.  The attempt to explain “cases of administrative jurisdiction” with support of other definitions, namely “public and legal dispute” and “governmental managerial functions” 
, makes it even more confusing.  So the term “public and legal dispute” was missing in the Soviet legal practice, and nowadays it still acquires interpretations in the context of lawyers’ discussions concerning public and private law.  The term “governmental managerial functions” was applied before either, in addition the existing national legislation lacks its corresponding interpretations.  The meaning of the term “governmental functions” is more or less understandable (the notions “government authorities”, “public authorities” and “local authorities” (i.e. local governments) raise no questions), whereas the term “managerial functions” bring up a lot of questions both of judges, and researches.  The term “managerial functions” is a mystery – currently in Ukraine a body, which would be called “a managerial authority”, does not exist.  There are bodies, which are called “government bodies of public administration”, however there are not many of them, and they mainly perform the functions of control and supervision (for example, inspections, departments, and services).  All other bodies do not contain the term “managerial authority” in their definition). 

It leads to multiple interpretations of certain CAPU rules by some judges.  On the other hand, common citizens are quite likely to ignore CAPU, due to the lack of understanding of why he or she both needs Administrative Code and administrative courts, and when they should file to the administrative court.  For example, such body as the General Prosecutor’s Office does not carry out managerial functions.  To a certain extent these functions are only carried out inside the system of prosecutor’s offices (for instance, General Prosecutor performs some managerial functions in relation to the oblast prosecutor), however there are no managerial relations (i.e. relations management-subordination) between the prosecutor and the person who applies to the prosecutor’s office with a request, complaint, petition, etc.  If a prosecutor violates human rights of a person, in principle, according to CAPU the person may not bring an action to the administrative court.  Hence, from the scientific point of view, prosecutor’s offices do not fall into the category of bodies, whose acts, actions or decisions can be appealed in accordance to the Code of Administrative Proceedings.  And it is not the only problem; there are many similar problems.  The main one is that it is impossible to distinguish the range of bodies, whose actions or lack of actions could be appealed according to CAPU. 

Thus, the unclear term “cases of administrative jurisdiction” has confused everything.  In Soviet legal science everything the executive government bodies did was replaced one term “public administration”.  Due to the missing distribution into branches of power the public functions were classified into three types of activities: “law making”, “public administration”, and “administration of justice”.  These notions, which were formed under Soviet times together with the Western terms, have moved to the new Administrative Code, as a part of people, who adopted CAPU, were bound with old dogmas and they could not diverge from them. 

In fact, a significant number of activities of various bodies are not perceived as administration, as administration an organizational and authoritative impact and a certain demonstration of organizational activities (“Administration is when you are influenced in the way that you can be organized”).  Currently such organizational activities do not actually exist, and any entrepreneur or business may carry out their operations at their own option (“for example, trade either with tomatoes or oranges, and nobody would say anything”). It is only regulation that exists: the state establishes specific rules of behavior for businesses and entrepreneurs (for instance, obtaining the certificate of registration, permission, license, etc.), and based on them the person determines the specific features of his/ her business. (“If I do not wasn’t to get the license I will not get it, it is my business”). 

So, a lot of activities, which are carried out by executive authorities and self-government bodies do not have any reference to the governance.  However according to the CAPU definition “cases of administrative jurisdiction” a lot of types of such activities lie outside the scope of administrative courts.  And when are the rules violated most of all?  They are when the person requests for the registration of a business, issue a license, patent, etc.  That is the point where the problem of administrative jurisdiction occurs, which is emphasized by researchers.  In opinion of some experts, the current lack of considerable regulation of this problem results from low interest of the state in provision of citizens with the real possibility of defense from what our government bodies do. 

3) Some wordings in CAPU open additional possibilities for the authorities to protect their interests.  The main objective of administrative proceedings (and it is stated in CAPU) is to provide for the protection of rights and freedom of individuals and entities outside the government authorities (Article 2).  As the matter concerns the protection, courts cannot undertake any coercive measures (as protection and coercion are simply incompatible).  However, CAPU Article 50 states that administrative courts also consider disputes, which are initiated by government bodies.  And 5 categories of cases, which it defines, stipulate for the temporary limitations of activities of political parties, prohibition of any activities, operations, and mass meetings, deportation of foreigners (some experts consider this rule a nonsense), as well as “other cases, as provided by legislation”.  It means that there can be infinitely many “other cases”, stipulated for in newly adopted laws or amendments to the Code, whenever the authorities require the defense of their interests.  Some experts consider “other cases” in article 50 as leveling of everything, which was stated in CAPU before, and the contradiction with the tasks that were set to the Code in general. 

4) CAPU is missing the rule about verification of the adequacy of taken measures or decisions, pro-active approach in terms their compliance with the rights and freedom, or lack of any action.  There are many contradictions within specific articles.  At the beginning Article 2 says about protection, and then about what administrative courts verify in the course of appeal consideration, and it provides for the list of 10-11 positions that are subject to verification.  This list even contains such positions as “reasonableness/ good sense” and “conscientious”, whereas they are almost impossible to verify (they can only be evaluated).  At the same time there are no positions concerning verification of the adequacy of taken measures or decisions, a pro-active approach in terms their compliance with the rights and freedom, or lack of any action. It means that courts verify anything but the most important requirements, which are the adequacy of taken measures or decisions, a pro-active approach in terms their compliance with the rights and freedom, or lack of any action.  It is a very serious mistake, which should be corrected when the following amendments are introduced in CAPU. 

5) CAPU does not fully comply with the tasks, which were set for administrative courts, because a Ukrainian citizen is not able to contest the law, due to the missing right for a cassation.  Lawyers point out to the frequent cases of contradictory approvals of legal regulations, when one law conflicts with another (“not even the Constitution, but a law”).  As Ukraine is missing the right of citizens to appeal to the Constitution Court, such case should be provided for by CAPU, however it does not.  The CAPU has declared the principles of administrative proceedings, which bring it closer to the standards of European legal proceedings.  However they are not fully reflected in some of its provisions, and some parts even contain conflicting points.  The CAPU declared principle of supremacy of right (“first in our independent life”) significantly differs from the principle of supremacy of law, which was previously stated in the Constitution of Ukraine, as it provides for the supremacy of the Constitution and other laws in relations to other regulations, whereas the CAPU principle underlines the priority of human rights and freedom.  Quite a big part of relations in the society remains unregulated (for example, The Law on Cabinet of Ministers and central government do not exist).  As a result citizens have no instruments to influence them.  With the missing rules that would legally prescribe the work of the Cabinet of Ministers of Ukraine, the procedures of adopting regulations, the list of regulations to be adopted, etc., citizens may only appeal against a legal act adopted by the Cabinet of Ministers in terms of its legality, compliance with a law of the Constitution.  However, CAPU does not provide for the possibility to appeal against a legal act, if it was adopted without the verification of its impact on the implementation of rights and freedom of citizens, or if specific adoption procedures were violated (for example, the expertise was not carried out).

b) Lack of development of legal practice in settlements of disputes.  If a specific law is missing, which would regulate disputable social relations, CAPU enables the possibility to apply the principles of analogy of right and analogy of law.  The problem is that, on one hand, legal experts have no identical translations of decisions of the European Court of Justice, which would disable various interpretations of those decisions by different judges.  On the other hand, there are no laws in Ukraine, which would be used for analogy (for example, Law on Regulations, which is currently missing).

7) Insufficient skills of legal experts to apply the analogy of right.  The issue of staffing becomes even more critical when there is a need to apply the analogy of right.  Researchers, who deal with the issues of administrative law and administrative justice, consider that they can easily identify and understand legal mistakes or discrepancies.  When any person, who is not professionally ready to deal with the necessity to apply the analogy of right, faces it, he or she will either ignore or abuse it.  This makes the need of ongoing professional development of legal experts, including judges, researchers, and practitioners even more critical.

8) The conformity of the activities of administrative courts to the set tasks.  The CAPU declared the principle of initiative of administrative courts that introduce the possibility for the court to be involved in the collection of evidences, if necessary.  It means that the court should not act as an ordinary arbiter, but should use all means to protect the rights and freedom of people, who are not a part of the authorities.  Some experts (mainly attorneys) do not fully agree with this principle, as they believe that the court should not do this, it should remain the arbiter. The other experts argue and the address the specific nature of relations in administrative courts, i.e. from the very beginning in these relations the parties do not hold equal positions: one of them is the authority, and the other is a subordinate, and it is only the administrative proceedings that may provide their equality.  The main problem with the implementation of the principle of initiative by courts concerns the lack of mechanisms of control over this implementation.  How can a judge be forced to require evidences and actively participate in their collection, if he or she does not want to do so?  Moreover, if he/ she ignore doing it, no responsibility is envisaged in such cases. 

9) The lack of limitations for the possibility of administrative courts to deviate from the conditions of the suit.  CAPU provides for the possibility of administrative courts to deviate from the conditions of the suit, if there is a need of full protection of the person or the third person.  This resolution may refer to everyone, however the Code does not limit the possibility of applying this principle, and consequently nobody knows what the case result may be for the plaintiff (an individual or a legal entity), if the court starts deviating from the suit conditions.  In the opinion of some experts, it would be expedient to introduce in CAPU at least one of such limitation of the administrative courts possibilities to deviate from the suit conditions, namely, inadmissibility of worsening the plaintiff’s state.  However, the limitation of the court possibilities “for the final defense”, which is stated in CAPU, is very unsteady, and it allows judges to deviate from the suit as much as they want. 

10) In local general and commercial courts both judges and attorneys are not very interested in applying CAPU, as it causes additional complications for them.  For a long time administrative law was not a very interesting branch of law for lawyers.  As a result the level of knowledge of graduates of schools of law, practicing judges, and attorneys in administrative law is comparatively lower than in other branches of law, and when considering various categories of cases sometimes neither judges nor barristers are capable to adequately respond to the protection needs, that occur in the course of hearing administrative disputes.  The students are not very eager to study administrative law, as they do not consider it as interesting as civil or commercial law.  In addition, the administrative law is quite complex in contrast to the other branches of law, and the students often simply ignore it.  The judges, who share their wish to work in administrative courts, also show a low level of competence in this particular branch of law. Moreover, the appropriate knowledge of such subjects as financial law and theory of management is required for deep understanding of administrative proceedings.  Now they are taught in far from all high schools of law.

	From in-depth interviews:

“When CAPU was adopted..., the meaning of public law relations should have been clearly defined... The system of administrative proceedings is currently based on the German model of administrative courts, whereas some Parliament deputies suggest... developing the legislation... following French model.  How about following the Ukrainian model?!  Let us not forget that we have the model of the first European Constitution by Pylyp Orlyk, and let us not also forget that our Ukrainian lawyers are not worse than foreign.  And let us also say that Ukrainian borsch can only be made by a Ukrainian woman, whereas a Russian woman can never be able to cook.  And do not say... the Ukrainian woman can never cook... kapusnyak soup.  There are specific features; it is our own life... There is a category like “nationality”, we cannot make laws without taking it into consideration.  On one hand, law is a habitual tradition, which becomes a manner or the way of life. However habitual traditions are different for Ukrainians, Americans, or Germans... We should proceed from the Ukrainian legal approaches.  We should not reject the Ukrainian school.  The Ukrainian legal school exists, and it should perform.  We would have fewer problems, if we adopt laws taking into account the scientific ideas.”


2.2.2. Evaluation of the Effect of Creation of the Administrative Courts System on the Effectiveness of Administrative Proceedings 

	Conclusion: The majority of experts support the idea of creation of the administrative courts system in Ukraine, which they believe will significantly increase the effectiveness of administrative proceedings in the country. The experts with a great proceedings experience who are accustomed to reviewing public law disputes under the CCPU are indifferent or critical towards creation of the CAPU and new specialized administrative courts. 


Most experts believe that creation of administrative courts will significantly increase the effectiveness of administrative proceedings in the country. “If earlier people thought that administrative courts are probably unnecessary, now it is clear to average citizens that these courts are effective.” This is partially caused by the state authorities’ greater attention to the necessity to observe the operation rules. “If one body knows about punishment for a violation, this will discipline other bodies which want to evade the law or do not want to observe specific legislative norms.”   

Such experts are persuaded that the number of administrative suits in courts will grow with time, which in turn will cause better awareness of average citizens about the possibilities of protecting their rights, interests and freedoms in court and, yet, greater arbitrariness in different spheres of the Ukrainian society. “Even if the level of confidence to judges and courts remains the same as today, there will not be less suits.” At the same time, some judges warn about a possible problem of administrative courts: citizens will start to appeal the authorities’ decisions both for good reasons and for no reasons at all.”

At the same time, some lawyers do not find it necessary to separate specialized administrative courts as a branch of administrative courts since they believe it is possible to review administrative suits according to the former Code of Civil Proceedings. Yet, they say: “Maybe establishment of administrative proceedings do solve some tasks, especially in the light of the European experience, but if the law had been observed under the old court system, then that system would have been working effectively and there would have been no need to develop a new Code and create new courts and look for premises and extra funds for them.” 

Some judges of general jurisdiction courts also believe it inexpedient to separate a branch of specialized administrative courts because of the need to enhance the overall role of general jurisdiction courts, their poor material support, and huge overload of judges, which includes review of administrative suits as well. In their opinion, enhancement of the role of general jurisdiction courts and creation of more favorable conditions for review of suits will enable review of administrative suits in general jurisdiction courts in a way that is no worse than in specialized courts and will require even less financial resources from the country.     

Speaking about the terminology of the courts system, the “real system of administrative courts” is not existent today – it exists only theoretically. Courts that review administrative suits (general jurisdiction courts, commercial courts, local courts, appellate courts) under the Code of Administrative Proceedings are also part of the system of courts that resolve administrative disputes, but in fact they are beyond this system because in this system only the primary general jurisdiction courts and commercial courts may review cases within administrative jurisdiction. Yet, the actual system of administrative courts, envisaged by the Presidential Decree of 2002, is just being created, and most experts are unanimous in their evaluations: “Administrative proceedings are impossible without administrative courts.”
Major shortcomings and problems

One of the most serious problems of effective administrative proceedings in Ukraine is the need to improve the CAPU, especially with regard to the following: 

· specification of jurisdiction of administrative courts;

· discussion of the legal terms used in the CAPU among academics and judges (in particular, “public law relations,” “public law dispute” etc.) as well as approval of their definitions;

· drafting a provision on inspecting the observance of rights and freedoms in actions, inactivity or decisions;

· solving the issue of citizens’ cassation appeal of administrative decisions;

· development of a mechanism for control over implementation of principles of initiation by courts; 

· review of the issue of limits for administrative courts to diverge from the terms of a suit. 

Delays in solving the above issues cause continued interpretation of some of the controversial provisions of the CAPU by courts and judges to their personal discretion, which impedes the development of common national court practices of resolution of public law administrative disputes. Until all provisions of the CAPU are adapted to Ukrainian realities, the principles envisaged by the CAPU cannot be fully implemented in practice.

Also, generation of legal practices of resolving controversial disputes should be significantly accelerated, which will help resolve the issue of division of subject jurisdiction among different courts. The issue of training for lawyers on application of analogy of law should be given special attention, for without this analogy administrative proceedings will not comply with the recognized principles. Such training should be part of both general training of lawyers in institutions of higher education and advanced training of judges, academics and participants of court proceedings with a great experience in courts. Special focus should be given to work with experienced judges and participants of legal proceedings who are used to reviewing public law disputes under the CAPU. To them, the necessity to transit to review of cases under the CAPU causes complications, and as a result they have an indifferent (and sometimes even negative) attitude to the newly created specialized administrative courts. 

Proposals: 

1. The CAPU should be improved, including the following:

· a more clear jurisdiction of administrative courts; 

· drafting a provision on inspecting the observance of rights and freedoms in actions, inactivity or decisions;

· solving the issue of citizens’ cassation appeal of administrative decisions;

· development of a mechanism for control over implementation of principles of initiation by courts; 

· review of the issue of limits for administrative courts to diverge from the terms of a suit. 

2. There should be discussions between academics and judges about definitions of legal terms used in the CAPU (in particular, “public law relations,” “public law dispute” etc.), and as a result unanimous definitions should be approved in order to promote common practices of administrative proceedings. 

3. Curricula for lawyers in institutions of higher education should include extra classes on theoretical and practical approaches to application of analogy of law, which is necessary for further development of administrative proceedings in Ukraine.

4. Application of analogy of law should also be included into the list of required topics for training/advanced training of judges and participants of administrative proceedings who have a significant work experience, especially if they are used to reviewing public law disputes under the CAPU.

5. The above actions should be taken in a comprehensive and systemic way taking into account other systemic reforms in the domestic court system.

	From materials of interviews: 

 “If earlier people thought that administrative courts are probably unnecessary, now it is clear to average citizens that these courts are effective.”

“If one body knows about punishment for a violation, this will discipline other bodies which want to evade the law or do not want to observe specific legislative norms.”   

If the law had been observed under the old court system, then that system would have been working effectively and there would have been no need to develop a new Code and create new courts and look for premises and extra funds for them.” 

“Administrative proceedings are impossible without administrative courts.” 

“Whatever my attitude to creation of the administrative courts system is…., if these courts are being created, they should gain full support and promotion.”




	2.3
	The Most Acute Issues of the Current Stage of Administrative Proceedings in the Country 


	Conclusion: According to the experts, the most acute issues of the current stage of administrative proceedings are caused by failure to solve problems with the following:

· division of court jurisdiction;
· court order enforcement; 

· territorial location of administrative courts;

· extra explanations on the model of administrative proceedings being developed and substantiation of its effectiveness;

· “lack of clearness and carefulness”;

· funding;

· personnel;

· citizens’ access to services of relevant courts;

· personalities of judges, members of Parliament and officials of other branches of power;

· necessity to unify three effective codes;

· lack of knowledge of specifics of administrative proceedings with all judges of general jurisdiction courts;

· violation of terms envisaged by the CAPU as to review of the above category of cases;

· lack of desire of representatives of authorities to appear in court personally or delegate their representatives;

· lack of legal expertise of laws, both practical and scientific. 


Overview of the Situation

As of today, the legal framework required for functioning of the court system in general and the administrative courts system in particular has been developed. However, according to the results of expert poll, the provisions of the Law on Court System of Ukraine (2002) and the Code of Administrative Proceedings (2005) are insufficient to give the highest possible evaluation of the current stage of administrative proceedings. There is a series of very acute issues in the area of administrative proceedings which, if solved, will speed up creation of new administrative courts, enhance the effectiveness of existing ones and increase general confidence of citizens to the judicial system.

When identifying the existing problems, the experts were not limited by the analysis of legal provisions, but demonstrated a wider view of the system of administrative proceedings as a social phenomenon with its goals, evaluations and priorities. As a result, the list of the most acute issues of the current stage of administrative proceedings includes not only issues of substance law and law of procedure, but also elements of strategic planning and public governance.

Most experts believe that the most acute issues of the current stage of administrative proceedings may be divided into two categories, based on the systemic nature of this type of proceedings and factors that affect them as a system. Under such approach, we discover “external” and “internal” factors that largely affect the most acute issues of administrative proceedings.

External factor. When speaking of the problems of the current stage of administrative proceedings, some experts mention specific attitude of other state authorities to courts of administrative jurisdiction and judges who work in them. They think that the reason is a biased attitude to administrative justice
 which is demonstrated with “no hurry in creating administrative courts and providing for their material support.” Overcoming such attitude is a fairly complicated and slow process. It is not that the society does not have a need in activities of administrative courts – vice versa, especially taking into account the recent heated presidential and parliament elections. There is a lack of theoretical and practical ideas about the mechanism of administrative justice, there is no sufficient attention to the problems of personnel training for specialized administrative courts and no polisystemic court structure in which administrative justice should have a leading role. “Unfortunately, in our country there is still some bias,” these experts say.    

The experts link the external factor to another problem of administrative proceedings – lack of desire of representatives of authorities to appear in court personally or send their representatives, which is demonstrated with an attitude of an “observant” with regard to judges. In addition, according to the experts, lawyers are reluctant to represent the interests of state authorities in courts; also, sometimes documents are drafted with mistakes and have a low quality. “They do not get prepared for court sittings in a way in which individual citizens do, with the help of an attorney.” This is an example of another problem – the problem of improper legal support, as a result of which not very qualified lawyers improperly represent the State in courts. Under such circumstances, cases are reviewed in courts with complications for both judges and the parties. Also, though all cases in administrative courts are of administrative nature, there are often problems related to the specifics of disputes, which requires from judges, attorneys and representatives of the defendant deep knowledge in different spheres. 

At the same time, the experts note that for the years of Ukraine’s independence citizens’ confidence in courts has significantly fallen down, and creation of an administrative courts system will increase conference not only in administrative courts, but in the overall judicial power: “This is similar to blood transfusion in judicial power.” 

Internal factor is related to creation of an administrative courts system with determination of their court jurisdiction, as one of the acute issues of administrative proceedings. A year has passed since the Code of Administrative Proceedings of Ukraine passed the Verkhovna Rada of Ukraine (though adopted on 6 July 2005, it came into force on 1 September 2005). For a year, cases within administrative jurisdiction have been reviewed, but there is still no clear definition of administrative jurisdiction and its separation from other jurisdictions – civil and commercial. According to the judges of the High Administrative Court, “there is an impression that … nobody needs this.” At the same time, the Supreme Court of Ukraine has the Court Chamber for Administrative Cases, the Court Chamber for Commercial Cases and the Court Chamber for Civil Cases, in which all issues of division of jurisdiction should be resolved. There is a task force of the SCU in charge of drafting a resolution of the SCU Plenum on separation of administrative, civil and commercial jurisdiction.

To judges separation of jurisdiction remains a painful issue, for they are not empowered to resolve disputes of another jurisdiction, otherwise the court orders are unlawful. Hence, on the one hand, the State and the whole society are waiting for resolution of a specific dispute, and on the other hand, top representatives of the judicial power cannot decide on the jurisdiction. This affects the public’s attitude towards courts: “How can a citizen, who wants to file a suit with a court, know to which court he should go – commercial, administrative or civil – when even top representatives of the judicial power do not know this? Judges should not forget that a court is a body of the judicial power that resolves disputes between natural persons, legal entities and bodies of power and governance. It is not that they are for us – it is that we are for them. And if we are not for them, we [courts] would not be in existence.”    

The issue of separation of administrative and other jurisdictions is a matter of concern to the majority of the experts, and this concern is related to different aspects of administrative proceedings: on the one hand, subject separation of cases among courts, and on the other hand, instance separation with regard to review of administrative disputes. In addition, there are numerous problems when several subjects of disputes intersect, and two or three jurisdictions need to be involved.

Nevertheless, the experts associate one of the biggest problems of today’s administrative proceedings with division of cases among courts of different jurisdiction. According to the judges, this “allows for different ways of applying the law and impedes resolution of such cases.” It is not about separation of cases among courts of administrative vs. civil or administrative vs. commercial jurisdiction. Some of the cases that were reviewed by commercial courts before the High Administrative Court was created are transferred to administrative jurisdiction. According to some of the experts, the first draft of the transition provisions provided for review of public law disputes in commercial courts until administrative courts are created. The experts find such approach more effective. Initially, there was even lobbying at the High Commercial Court and the relevant chamber of the Supreme Court to prevent transfer of the so-called “tax cases” to administrative jurisdiction and leave them within the jurisdiction of commercial courts.  

The decision of the Verkhovna Rada of Ukraine to change jurisdiction of such cases caused the necessity for many courts to work under two codes: the Code of Commercial Proceedings and the Code of Administrative Proceedings. On the other hand, just after the Verkhovna Rada’s decision, cases pending with commercial courts were transferred to the High Administrative Court for review and inspection of correct application of practices in cassation proceedings. The problem was that administrative and commercial jurisdictions have different grounds for review of cases in exceptional circumstances (including second cassation). As a result, public law cases reviewed by commercial courts until 1 September 2005, as well as related appeals, were transferred to the High Administrative Court of Ukraine, as the highest court instance to review such cases. Hence, a new category of cases, “cases of the transition period,” appeared – judges gave different interpretation of presence/absence of grounds for court orders.  An example may be cases with a notice in the appeals: “initiated during the review by the High Administrative Court of a provision of the Code of Commercial Proceedings.” Judges of the High Administrative Court cannot give an evaluation of violated provisions of the Code of Commercial Proceedings since they are judges of the court of administrative jurisdiction and can inspect only the correctness of application of the Code of Administrative Proceedings. Such legal collisions require additional consideration for they cause tension among judges and impede proper protection of rights, freedoms and interests of individuals and legal entities.

According to the judges who participated in the poll, the criteria for division of subject jurisdiction among courts are specified in the CAPU, though not clearly. Therefore, the discussion is still going on about the subject jurisdiction with regard to review of disputes: some judges believe that such disputes should be reviewed by commercial courts, while the others believe that they should be reviewed by administrative courts. For example, judges of commercial courts think that all cases related to business or caused by business activities of entities should be reviewed by commercial courts. Same cases that are not related to business should be reviewed by other courts, including administrative ones. In their opinion, this conclusion is based on the fact that the commercial courts system was created to deal with commercial relations, regardless of violations in these relations, as well as to restore violated rights. An example of a dispute that is given most often is a dispute one of the parties to which is a tax inspection. When a tax inspection makes a specific decision and states that a business entity did not pay a tax in full and there should be an extra payment and a penalty, which relations are involved: public law relations, administrative law relations, or just commercial relations?

Judges of commercial courts provide an argument of presence of an independent area of law in Ukrainian justice – commercial law, regulated by the Code of Commercial Proceedings.  Regardless of which relations are involved in the above example, in the opinion of the commercial court judges these relations concern the business entity. If this business entity commits violations that are not connected with its business and also violates the provisions of administrative law, this is a classical example of administrative law relations and, thus, it is administrative courts that should review such a dispute. All other disputes connected with business should be reviewed in commercial courts. If these disputes were divided and some of them are given to administrative courts, others are given to general jurisdiction courts and the rest remain with commercial courts, the overall court practice would not be consistent and common, and the level of judges’ qualification would be brought to naught.

Instance separation of administrative jurisdiction. The necessity to make changes to Section VII “Final and Transition Provisions” of the CAPU appeared in a critical situation after the Code came into force on 1 September 2005 – it took a long time to pass the Code in the Verkhovna Rada of Ukraine and then the Code was vetoed.  During the period of drafting of the transition provisions it was planned that by 1 September 2005 appellate administrative courts would be established to start, from 1 September, appellate review of administrative cases, which were formerly reviewed by local commercial and general jurisdiction courts of first instance. The cassation instance was to be the High Administrative Court of Ukraine. As a court of first and last instance, it was to review cases involving recognition of the results of the elections and the national referendum by the Central Elections Commission, as well as cancellation of registration of a candidate running for presidency in the elections of the President of Ukraine.

However, due to both subjective and objective reasons, appellate administrative courts were not established, and since there is a need to solve some organizational reasons these courts can start operating together with area administrative courts no earlier than late 2006
. Since the Transition Provisions of the CAPU do not specify powers of appellate commercial and general jurisdiction courts, the High Commercial Court and the High Administrative Court with regard to review of cases within administrative jurisdiction without change of the jurisdiction for the transition period (this legislative vacuum in the Code was caused by late disclosure of the Code), from 1 September 2005 appellate commercial courts and the High Commercial Court of Ukraine stopped reviewing cases within administrative jurisdiction, which number thousands. It is important that the High Administrative Court does not review cassation appeals against orders of appellate commercial courts. Therefore, according to the amendments to the CAPU, commercial courts and general jurisdiction courts, until the beginning of operation of area and appellate administrative courts, will review, as first and appellate instances, administrative cases within their jurisdiction under the rules of the Code of Administrative Proceedings of Ukraine.

Cassation review of administrative cases is conducted by the HACU under the rules of the CAPU. After the beginning of operation of area administrative courts, administrative claims filed with relevant local general jurisdiction courts in cases within the jurisdiction of area administrative courts should be transferred by these courts to area administrative courts, if the proceedings have not started yet. After the beginning of operation of appellate administrative courts, appeals in administrative cases filed with relevant appellate general jurisdiction courts also should be transferred by those courts to appellate administrative courts if appellate proceedings have not started yet. Administrative cases in which proceedings started in local and administrative general jurisdiction courts prior to operation of the relevant administrative court are subject to review by these courts. 

Some of the experts raise doubts about territorial jurisdiction of administrative cases. According to the general rule, administrative cases are reviewed by the administrative court at location of the defendant. Appeals against individual legal acts, as well as actions or inactivity of subjects of power authorities with regard to the interests of a specific individual are reviewed by administrative courts at location (residence, accommodation) of the claimant. Local general jurisdiction courts, as administrative courts, have jurisdiction to review cases in which one of the parties is a body or official of local self-governance or an official of a body of local self-governance, as well as all administrative cases with regard to decisions, actions or inactivity of subjects of power authorities in cases involving administrative liability. Though these courts are more accessible for the public, the experts believe that bodies of local self-governance have powerful tools to influence these courts.   

Problems of determining jurisdiction of cases when two jurisdiction may apply. In general, jurisdiction of administrative courts applies to disputes of individuals and legal entities with a subject of power authorities when there are grounds to believe that this subject by its decision, action or inactivity violated their rights, freedoms or lawful interests; disputes on public service employment of citizens, being in public service, dismissal from public service; disputes between subjects of power authorities with regard to exercise of their governance powers, in particular delegated powers, as well as disputes related to conclusion and execution of administrative agreements; disputes on claim of a subject of power authority in cases envisaged by the law; other public law disputes that do not fall within jurisdiction of other courts. Administrative courts may get appeals against any regulations or legal acts of subjects of power authority with regard to their non-constitutionality, unlawfulness or non-compliance with a superior legal act, except when the Constitution or laws of Ukraine provide for another procedure of court proceedings for such acts.

Presently, separation of administrative competence from competence of other courts causes a serious problem. It can be solved in the same way in which it was solved in Germany, where the court resolves a dispute only within its competence and then forwards the case to the court that has to resolve the rest of the dispute. When a case cannot be divided, it is the administrative court that reviews it. According to some of the experts, today it is difficult the separate competence of the High Administrative Court from that of the High Commercial Court with regard to review of cases on claims of tax payers. Competence to review appeals on incorrect accrual of pensions is also unclear, for such disputes are public, according to their subject composition, and private, according to their nature. 

Other problems that arise in review of public law cases are related to court order enforcement.  If there is a court order, approved in the name of Ukraine according to the Constitution and codes of proceedings, then this order should be executed immediately. If a decision is to be executed immediately, the person in question is to return to his/her office on the same day or next day after restoration of his/her employment, depending on when he/she presented execution documents. Such restoration of employment is often impeded, people do not get access to their offices, and other unlawful actions are committed. However, this problem is related to the Law of Ukraine on Court Order Enforcement, rather than the Code of Administrative Proceedings.

Execution of court orders, including administrative ones, should be monitored, and such monitoring is in place. However, according to the experts, “there are many loopholes that enable a debtor or an organization that must take a specific action to evade from execution of the court order, postpone execution of this order or ignore it.” The major problem, according to the experts, is numerous imperfections of the national law which can be deliberately used as a ground to postpone or ignore a court order. Yet, the Criminal Code of Ukraine provides for criminal liability for failure to executive a court order, but a fairly light sanction is envisaged for this crime. The experts believe that it would be better to make it more strict to prevent evasion from execution or neglect of court orders (Comment: Article 382 of the Criminal Code of Ukraine provides for criminal liability for an official’s failure to execute a court order, but an individual is not a subject of this crime. Moreover, criminal law does not provide for criminal liability of legal entities.) At the same time, the experts say that as compared to the mid-90’s the judicial system in Ukraine is working more effectively and now almost all legal issues are resolved in courts. 

Other experts view a problem in territorial location of administrative courts. In order to ensure independence of administrative court judges from the influence of local authorities, the judicial reform concept makes it impossible to link territorial jurisdiction of these courts to the administrative and territorial structure. Some of the experts see some unclearness and even inconsistency in this, while the actual reasons are connected with the custom to go to courts at location of residence, as well as with mentality.    

On the one hand, there is a need for judges to be closer to citizens, and on the other hand, courts are not linked to a specific administrative structure or territorial unit. Under the existing system of courts, a court is a separate branch of power related to local authorities and local self-governance bodies. Therefore, the model of administrative justice includes review of the simplest cases to which the State is ignorant that do not have public significance or political coloring (for example, appeal of actions of a village council secretary, a village council chairman, a district inspector, a fish inspector etc.). It was decided that such courts may be reviewed by a local general jurisdiction court, an administrative court or a district administrative court, depending on the category of a case and, in some cases, as the claimant chooses.

Speaking about rayon and oblast administrations as subjects of administrative disputes, cases should be reviewed in area courts whose jurisdiction applies to one or several oblasts or a district or several districts within a city. In this case, the territorial structure of courts of administrative jurisdiction is not directly linked to the limits of the administrative and territorial structure, which should promote less administrative influence on courts and judges. Yet, such territory-related structure of courts, existing so far in paper only, is not clear to an average citizen. Though presence of the organizational structure of area and appellate administrative courts as well as creation and operation of the High Administrative Court (with its enhanced status) are making the administrative courts system in Ukraine a reality, there is a need in further explanations as to the model of administrative justice and proofs of its effectiveness. Both average citizens and lawyers, including judges and attorneys, need such explanations. 

Under the Soviet times, each judge had the right to give interviews, meet with staff, and provide explanations with regard to justice. Certainly, that was an extra work, but there was a feedback between judges and citizens, and during such meetings citizens were given consultations and judges found out about the problems of citizens. One of the experts gave a very interesting statement on the need in qualified explanations of administrative justice: “We should bring all our efforts to explain at least to lawyers that citizens will not be deprived of the court: first, ‘petty’ cases will continue to be reviewed by existing courts; second, it is not a problem if a complicated case is reviewed by a remote court. Even when administrative cases used to be reviewed in district courts, claimants asked to forward their cases to another district court because they have friends there.” According to some of the experts, in order to launch an information campaign to publicly explain the goals, tasks and opportunities of administrative justice in Ukraine, it is necessary to have the State’s desire and funds.

Another acute issue of administrative justice is the venue for administration of justice. It is important that the venue of a court would provoke respect. When a person enters the court building that used to be a dormitory or a clinic and has no proper conditions, this provokes no respect and confidence. The experts believe that the problem of venue for justice remains one of the key ones in today’s Ukrainian courts. It is not about extraordinary requirements or luxury, it is about urgent needs. 

There is an important problem connected with venues for administrative courts being created. Some experts associate it with “lack of understanding and indifference”. The problem is especially acute for courts within certain court areas. It is a widespread opinion that administrative courts do not have proper conditions: there is a need in venues for 27 area courts and 7 appellate courts. Yet, one court area includes several administrative oblasts, and it is possible not to look for venues for each court, but to have one venue for both an area oblast court and an appellate court of that area. However, nobody today – neither state administrations, nor secretaries, not ministries – propose this way of solving the problem.

Funding remains a huge problem. The participants of the discussions of the administrative courts problems do not focus on lack of equipment, furniture and computers even with the newly created High Administrative Court. Hence, there is an opinion that material support is not a problem for administration of justice. Actually, it is very important for ensuring effectiveness of judges and court staff as well as courts in general as social institutions.

In addition, the problem of proper funding of the court system is getting worse because the country lacks a mechanism in that would allow representatives of the court branch to influence allocation of budget funds for support of justice. This issue presently falls within the competence of the Ministry of Finance of Ukraine, though the experts in their polls often proposed to establish practice of funding courts from direct special-purpose deductions of tax payers to the court budgets (this approach was also supported by Yulia Tymoshenko when she was the Prime Minister). 

Another problem of administrative courts is personnel problem, or the so-called “personnel hunger.” According to the experts, even judges do not exactly understand the details of their positions in administrative courts when they are hired. “These judges are not just classical judges whom we know for the last 200 or 100 years, or the last 15 years of Independence. These are extraordinary judges, judges with a special mentality.” During the first selection of judges and first training organized by the Academy of Judges, the main question to the candidates for the positions of administrative court judges was “Why did you come here?” Qualified and experienced candidates who understood all the complexity of working in an administrative court, and not just ordinary candidates who never worked as judges before, had to answer this question. “There used to be a slogan of three Ps: Prudence, Professionalism and Patriotism. Judges of administrative courts should also add “C” to this slogan (Courage) because they need to understand that they will have to fight not only criminals, but also authorities. Authorities act as an enemy every day,” one of the experts noted.

As a way to separate administrative jurisdiction from other jurisdictions, the experts propose holding weekly working meetings of judges of the High Administrative Court, the Administrative Chamber of the Supreme Court and the Civil Chamber of the High Commercial Court in order “to find common vision as to jurisdiction of at least one item, one subject of dispute.” It would be good to have academic lawyers who specialize in administrative law at each of the meetings. This will promote academic and practical discussions and solve the existing problems of separation of jurisdiction among courts. In the opinion of almost all experts, it is also important to clearly separate jurisdiction and at the same time provide explanations. However, some courts and judges do already provide such explanations within their competence, but such examples are rare and imperfect, and a continuous practice is needed instead.

The experts consider it necessary to clearly determine subject jurisdiction of different courts, starting from general jurisdiction courts. It is not only about administrative and commercial cases, it’s also about civil ones. The Supreme Court has received so far around 70,000 cases for cassation and, according to the experts, “they will be pending for several years before the Supreme Court reviews them.” The total number of these cases is increasing. While during the first year of the judicial reform 1,500 cases were still pending the Supreme Court, today these cases number 60,000, and the experts consider this “abnormal.” “This abnormal phenomenon is a result of improper organization of work of judges of the first appellate instance. They get almost no practical assistance. Improper organization of work and improper legal instruments have caused a situation when even in the Supreme Court citizens cannot get protection for a long time.”

The Supreme Court has a clear task today to generate common practices of application of substance law. To solve this task, judges of the Supreme Court have proposed the following mechanism. For example, the court received 30 cases for review, and all of them relate to incorrect application of legal norms. If all 30 similar cases are admitted to review, the court chamber will experience a “jam” of pending cases. To ensure better efficiency, it is suggested to choose one typical case and decide what should be the application of a specific norm in such situation. If a higher cassation court applied this norm in a different way, it should reconsider its order and ensure correct application of the law.

Some experts consider it a mistake to deprive the Supreme Court of its powers of a subject of legislative initiative since in their opinion judges are the best people to know the procedure for review of court cases. The Parliament, as a subject of power authorities, plays the key role as a legislative body. Yet, not only law-makers, but also professional lawyers participate in the drafting of new laws and codes at the Parliament.  Working without pay or on a freelance basis, they are not interested in proper protection of rights and freedoms. As a remedy, it is suggested to apply a different approach – to create a unified code of proceedings that would apply to administrative, commercial and civil proceedings. Only criminal proceedings should be separated because of their special nature. Hence, it is necessary to unify three effective codes. This idea has already been initiated, but is still pending. “The Code should be tested, it needs practical application. Nobody has ever drafted a perfect code, only time will tell. The Civil Code was effective for many years, and now amendments are introduced. Same with the Family Code, they said before that it was the best, and now amendments are made. The Administrative Code is also being amended to introduce improvements.” 

At the same time, some of the experts mention the problem of division of court jurisdiction, which in their opinion should be solved on a legislative level. For example, in one object of dispute several types of legal relations, connected with ownership title, are applicable. Under the law, a subject of power authorities must make a decision as to ownership title of a person. In a situation when a subject either does not make this decision or makes a decision that is not satisfactory for that person, it is important to establish whether that person wants to get a proof of his ownership title or he wants to appeal the decision, i.e., which primary dispute he wants to bring to court. If he wants, for example, to get protection and prove that he has ownership title to property, then he has to go to the general jurisdiction court. If he wants to appeal the decision of a subject of power authorities as to his ownership title (whom that title also concerns, but secondarily), it has to go to the administrative court.

Everything depends on what a person wants from a court and how he formulates his claims. If he goes to court to appeal actions of a subject of power authorities, he may simultaneously bring a claim to protect his other rights, e.g., substance rights. Hence, choice of a court by an average citizen as well as formulation of a claim to that court largely depend on the professional qualification of lawyers whom a person brings to the case, for without proper legal support it will be difficult to ensure protection. Attorneys whose activities are aimed to protect rights, freedoms and interests of citizens should be well aware of all aspects of court proceedings.

At the same time, as the poll shows, it often happens that judges of general jurisdiction courts try to avoid applying the CAPU, but mostly in cases when “there is an opportunity to balance in court.” The reason is, again, lack of a clear language in the definition of “public law relations.” Each of the experts tried to provide his interpretation of this notion, and as a result we have the following joint picture. “Legal relations between a legal entity and an individual and a subject of power authorities.” “Relations that arise in a situation of issuing an act that applies to a legal entity or an individual and is adopted by a subject of power authorities.” As a result, the  experts often conclude that “judges are afraid of everything new. If a judge knows for sure how he should rule the case under the Code of Procedures, he will mostly probably not apply the new code which he doesn’t know very well yet.” 

The issue of separation of court jurisdiction is connected with the issue of citizens’ access to courts (justice). Some experts draw attention to the fact that during the adoption of the CAPU and the Code of Proceedings some of the drafters insisted on granting to citizens the right to file a claim with any court and considering such claims accepted. If the court believes that the filed claim does not fall within its jurisdiction, it should pass a ruling and forward that claim to another court. In reality, the effective codes of proceedings provide for a different procedure: if a judge believes that the claim is beyond his jurisdiction, he just returns that claim to the citizen, and then “the citizen doesn’t know what to do with that claim.” What is most important in this situation is the period of limitation of action, which citizens may miss in such situations. There are examples when judges renew such limitation periods if citizens went to other courts and their claims were returned. Yet, there are examples when judges simply recognized a violation of the period of limitation of action since “ignorance of the law is not a good reason to renew the limitation period”.

Results of in-depth interviews demonstrate that one of the problems of the current administrative proceedings refers to the consciousness of the practicing judges, Parliament deputies and officials of other authorities, and the need of its reorientation to the principles of administrative proceedings.  At the same time it is very important for the deputies and other officials that are involved in the establishment of the administrative courts system “not to go back, but to look forward”, as the problems with the court jurisdictions concerning consideration of various case categories make some people think about departmental interests of specific court systems and not about legal proceedings and justice.

Experts often pay attention to the shortcomings of the existing Ukrainian legislation, in particular the inconsistency between some laws and sometimes articles in the same law.  Such issues are usually resolved with the expert working groups establishment and the elaboration of each particular rule.  However it is still problematic to set up the groups which would comprise practicing judges, scientists, and other lawyers, who represent the third party, or barristers.  This results in ongoing discussions between scientists and judges, mutual accusations of this or that document defects, and the criticism.  That is why the potential, possibilities, and needs of both practitioners and theorists should be taken into account when creating new working groups.  “More friendly cooperation is very desirable!”

“For example, we received the Law on the Elections of Parliament Deputies.  When reading everything is ideal, however the practice showed that one rule did not work, another one is not consistent, etc.  Unfortunately, sometimes one law is drafted by several people.  As a result some rules may disagree, and then the Supreme Rada adopts the final version of the law in haste...  That is why I say that the joint working groups of theorists and practitioners are so necessary, because that is the only way of ensuring the implementation of the law.  We should not simply have a published law on the shelf; we need it to work.  Scientists may not be aware of what happens in practice or what judges and barristers know”.

In experts’ opinion, the actual lack of legal and scientific expertise of laws is another urgent challenge for both the administrative proceedings and the national law-making practice.  As a result, more than 50% of judgments have not been executed.  Regardless how excellent orders an administrative court makes, they are useless without their enforcement.  In this respect experts find the return to the institute of court order enforcement officers important, as courts should monitor the satisfaction of their judgments.

Far from all judges in the general jurisdiction courts have experience in administrative procedures, and it also remains a problem.  The other problem is the violation of deadlines stipulated for with the Code of Administrative Proceedings for the consideration of this particular case category.  The Code stipulates for the investigation of this case category within short period as they both important for the country and plaintiffs.  However, on their own subjective reasons courts delay the case investigation and hearings.  At the same time if judges desire (or if they are interested), they observe the deadlines and consider cases in concise terms.  The judges’ attitudes to the case considerations are conditioned with many factors, namely with the availability of their own problems, their attitude to the case, their desire to settle the dispute within short time, the availability of cases of other categories in addition to the administrative cases.

Criminal and civil proceedings envisage longer terms for the case examination and making decision, whereas the administrative proceedings require shorter period.  That is why judges, who all the time dealt with the former cases, receive administrative cases, and they are probably not able to switch fast psychologically.  That becomes the reason for the violation of terms.  For instance, according to article 107 of the Code of Administrative Proceedings an application form is received and registered in the office as an administrative suit.  Next day a judge should make a decision about the date of court hearings.  This rule is usually violated, and the decision is taken one-two weeks later.  For instance an application comes on 13 April 2006, and the corresponding decision is only taken on 4 May 2006, though it should have been taken on 14-16 April.  At the same time the violation of deadlines of starting the court proceedings on the case is typical both for civil and criminal court proceedings.

Major weaknesses and challenges

Many lawyers consider the development and adoption of the principal legal documents – the Constitution, the Code of Administrative Proceedings, and the Law on Court System – sufficient for the administrative proceedings and do not demonstrate serious interest in their further development.  At the same time judges, who settle administrative disputes insist on further improvements, first of all, in CAPU in order to facilitate the unified judicial practice of the administrative proceedings in Ukraine and stop the settlements of disputes based on opinions of judges and courts.  In addition, the national legislation actually currently lacks legal practical and scientific law expertise, and as a result more than 50% court orders have not been executed.

Many experts are inclined to explain the problem of the administrative justice with the biased attitude of some government authorities to the administrative proceedings and specialized administrative courts, which results in lack of theoretical and practical developments referring to mechanisms of administrative justice functioning, lack of attention to the problems of staff training for the specialized administrative courts, and organization of the polysystemic court mechanism, where the administrative justice would play a leading role.  On the other hand, preconceived attitude to the administrative proceedings is demonstrated in lack of wish of government officials to go to courts personally or delegate their representatives, and also in inappropriate preparation of those authorities to the court hearings.  Besides, administrative proceedings often require deep knowledge of jurisprudence, management, and/ or special subjects both from judges and other participants of the administrative proceedings.  The lack of relevant knowledge may complicate case hearings.

Though the cases of the administrative jurisdiction have been considered for almost a year, the precise definition of the administrative jurisdiction is still missing as well as its delimitation with the other jurisdictions, first of all civil and commercial.  A working group was established under the Supreme Court of Ukraine, whose task was to support judges of the SCU Administrative Chamber developing SCU plenum resolutions and delimitation of the administrative, civil, and commercial jurisdictions.  However in reality it does not function and the issues of delimitation has not been resolved.  Unresolved delimitation issues in the courts of higher instance make the negative impact on the perception of problems relating to the administrative proceedings by judges of local general jurisdiction courts.  Particularly many problems occur in the point of intersection of several disputable subjects and two or three jurisdictions relating to them, and with the instance delimitation and identification of jurisdiction of cases if two jurisdictions may be involved.

Other problems that occur in the course of public law case consideration refer to the court order enforcement, and they are not conditioned with CAPU, but with the existing Law on Court Order Enforcement and its execution.  Though the court order enforcement (including administrative) should be monitored and they are actually monitored, there are many nuances, which allow the debtor or organization undertake a certain action avoiding or delaying their enforcement or ignoring it completely.  The main problem originates from the inaccuracy of the national legislation, which provides for the legal grounds for the competent use of the inaccuracy in order to postpone or ignore the court decision.  At the same time the corresponding rule in the Criminal Code of Ukraine prescribes quite a light sanction for the non-executed court order.

A separate problem of administrative proceedings refers to the specific characteristics of geographical and administrative location of administrative courts, which even raises additional questions of some lawyers. And although the availability of plans to organize the operation of area and appellate administrative courts, the completion of forming and the operation of the HACU bring closer the reality of creating a full-fledged system of administrative courts in Ukraine both the model of administrative proceedings, which is currently being established, and substantiation of its efficiency require additional clarifications.  Both common people and legal experts (including judges and barristers) require such clarifications, which could be provided through the campaign on elucidation of the essence, tasks, and opportunities of the administrative proceedings in Ukraine.

The allocation of finances, premises, staff, and other materials and equipment remains the urgent problem of administrative courts system.  These issues will be given more focus in the following paragraphs.

The issue of the needed precise delimitation of court jurisdiction is linked to the issue of people’s access to the services of corresponding courts.  The existing Codes of Procedures provide for the procedures of addressing the court.  According to the established procedures people decide themselves which court to file the suit.  If a judge finds out that the application is outside his/ her jurisdiction it is simply returned to the plaintiff, who then decides where to go with the new application.  At the same time there is a high risk of the violation of deadlines for filing a suit to the court (or the limitation period for going to the court). 

Far from all judges in general jurisdiction courts have a good knowledge of the administrative law, and in addition, the deadlines, stipulated in the Code of Administrative Proceedings for the investigations of administrative cases, are often violated.  Criminal and civil proceedings envisage longer terms for the case examination and making decision, whereas the administrative proceedings provide for shorter period.  That is why judges, who all the time dealt with the former cases, receive administrative cases, and they are probably not able to switch fast psychologically.

Proposals

1. Regulations that currently determine administrative proceedings in Ukraine (first of all, CAPU) to be finalized in order to build up the unified court practice in the area of administrative justice and put an end to the actions of judges and courts concerning the settlement of disputes to their discretion.

2. In order to improve the court order enforcement, the systemic practical and theoretical expertise of existing or draft laws to be introduce in the national law-making practice.

3. Support to legal expertise of government authorities to be enhanced in order to enable their representative represent their interests in courts at an appropriate level when administrative disputes occur and there is a need of their judicial settlement.

4. As administrative proceedings often require deep knowledge of law, management and/ or specialized areas both from judges and the parties of the administrative process, the corresponding promotion and training curricula to be developed and introduced, in order to provide for the mutual professional understanding and simplification of the administrative court settlements.  First of all, these curricula should cover basics of public administration, functions of various types of government agencies, the rights and obligations of their officials, as well as the procedures of document circulation in those agencies.
5. The administrative jurisdiction and its delimitation with the other jurisdictions both by subject of dispute and instance of their hearing to be clearly defined.  The corresponding information to be sent to all judges of all jurisdiction courts, including general jurisdiction and commercial courts.

6. The existing Law on Court Order Enforcement and the practice of its application to be elaborated, as from practice the existing inaccuracy of the national legislation provides for the legal grounds of the competent use of the inaccuracy in order to postpone or ignore the court decision.  In relation to this the corresponding existing rule of the Criminal Code of Ukraine, which stipulates for the penalties for the violation of the court order enforcement, to be revised. 

7. Additional explanations and clarifications for the public (both common people, and lawyers) concerning the model of the administrative proceedings and the grounds for its efficiency are required.  Special focus to be made to the issues of geographical location of area and appellate administrative courts and explanations of the essence, tasks, and opportunities of the administrative courts system in Ukraine.  Such explanations would be advisable as a part of the organized, full-scope national information campaign, which would involve practicing judges, scientists and researchers, barristers and solicitors of government agencies.

8. In order to simplify the access of the public to the court proceedings scientific and practical workshops (possibly training and/ or seminars) should be offered to the court staff in order to support them in providing basic advise concerning specific features of administrative disputes and determination of which courts to apply in order to settle such disputes, to the citizens, who file the suits to the courts. 

9. In order to increase the level of competence in administrative law of local general jurisdiction courts judges, their mandatory training within the professional retraining and development curricula to be introduced. 

10. Special attention to be paid to the issues of the administrative court financing, provision with premises, staff, materials, and equipment. 

	From in-depth interviews: 
“Undoubtedly, no one likes us [administrative courts] at all.  Firstly, government authorities do not like us as they are a party in the disputes, which originate from public law relations... and they are already accustomed to the previous courts... whereas we are new courts, and we are not known yet, that is why they dislike us... Secondly, the other courts do not like us and sometimes they are set against us, as now administrative courts are entitled to considering many types of cases, which previously belonged in their jurisdiction...” 
“We are happy if they understand us.  However, we are not often understood.  This is the main problem, as if there is understanding, problems can be resolved.  For instance, the Verkhovna Rada currently does not work, and it is impossible to appoint judges.  The need for changes and amendments to the Law on the Judicial System and other laws has become evident, and the Verkhovna Rada had already worked out the mechanism of draft law adoption..., and everything has changed, and I cannot even imagine.  Financing seems to be available, and at the time it is miserable.  I would take all those officials... that speak about the necessity to reform courts..., for excursions to the neighboring country, so as to see the court system bodies there.  Sometimes it is so embarrassing when people enter the court buildings.... Particularly when we see a lot of government property, which is simply offered for lease.  It makes the impression that the problem of court reform is only discussed without any desire of actual reforms”.

“Parliament hearings remind releasing steam.  They gathered, talked, and everything ended.  We are talking about the concept of court system reform and about very many good things or those issues that require attention, for example, areas of reforming.  However, judges were not invited to the corresponding commission.  An addition they were said that they could not reform themselves, that was why they were not invited.  But they should have come at least to expose the existing problems...”

“When CAPU was adopted..., we should have clearly defined what we mean by public law relations... The system of administrative proceedings is currently based on the German model of administrative courts, whereas some Parliament deputies suggest... developing the legislation... following French model.  How about following the Ukrainian model?!  Let us not forget that we have the model of the first European Constitution by Pylyp Orlyk, and let us not also forget that our Ukrainian lawyers are not worse than foreign.  ... Currently there is a category like “nationality”, and the laws cannot be made without taking it into consideration.  On one hand, law is a habitual tradition, which becomes a manner or the way of life. However habitual traditions are different for Ukrainians, Americans, or Germans... We should proceed from Ukrainian legal approaches.  We should not reject the Ukrainian school.  The Ukrainian legal school exists, and it should perform.  We would have fewer problems, if we adopt laws taking into account the scientific ideas.”

““Another problem is that courts in a certain way stew in their own juice and almost do not expose themselves for the others”....”


	2.4
	The Progress in the Establishment of the System and Facilitation of the Administrative Courts Functioning in Ukraine


	Conclusion: In experts’ opinion, the main progress in the establishment of the administrative courts system in Ukraine has been made in the following areas:

· Completely formed organizational level of Ukrainian administrative courts and defined borders of territories for the jurisdiction of local and appellate administrative courts;

· CAPU effectiveness, which introduced the basis for hearing public law disputes in the HACU, local general jurisdiction, appellate general and commercial courts;

· Establishment of the adequately functioning HACU, which considers cassations and appeals, has premises, judges, and certain number of administrative and supporting staff; During September-December 2005 HACU court chambers considered 428 cassations, whereas during January– June 2006 6,730 claims were accepted and 6,450 cassation proceedings started, of which 3,500 cases considered;

· Introduced Created preconditions for the activities of three area courts (cities of Kyiv, Vinnytsia, and Kharkiv) and four appellate administrative courts (cities of Odesa, Kharkiv, Dnipropetrovsk, and Donetsk); 
· Appointed judges of the HACU and some area and appellate administrative courts;

· Established Council of Administrative Court Judges;

· Established Qualification Committee of administrative court judges of Ukraine;

· Developed general lists of staff members for area and appellate courts to serve the basis for chiefs of courts develop the lists of staff for their courts;

· The first conference of administrative court judges to consider the issues referring to the establishment of the administrative courts system in Ukraine;

· Gradually eliminated errors and mistakes, which were made at the initial stage of the establishment of the administrative courts system.


Administrative courts consider public law disputes, in particular appeals against the court decisions or actions of central government authorities, local self-government bodies and their officials, disputes concerning public service and elections and referendums.  According to the Law of Ukraine on Court System of Ukraine of 7 February 2002 № 3018-ІІІ the structure administrative courts in our country is determined as shown below: 

· Local (area) courts, that are established in areas according to the Presidential Decree;
· Appellate administrative courts; 

· High Administrative Court of Ukraine; 

· Court Chamber of the Supreme Court of Ukraine as the highest instance in settling administrative disputes. 

The specialized administrative court system currently comprises 27 local courts in oblasts, Autonomous Republic of Crimea, and cities of Kyiv and Sevastopol that consider first instance cases, and appellate (regional) courts, whose jurisdiction usually covers several oblasts and which revise the corresponding local courts decisions.  The existing administrative courts system covers 7 appellate areas.  HACU is the highest court body of the administrative courts system.  It performs functions of a cassation instance court and revises those courts decisions.  When cases concerning elections or referendum procedures are considered as determined in CAPU (p.6 of article 177), as an appellate instance court HACU revise area administrative court decisions according to appellate procedures, whose territory jurisdiction includes the city of Kyiv. 

According to Law of Ukraine on Court System of Ukraine the administrative courts system had to be set up during three years since the law came in force.  Subject to this provision I October 2002 President of Ukraine issued Decree № 889/2002, which stipulated for the establishment of the Higher Administrative Court of Ukraine with 65 judges.  In addition, according to President’s Decree № 1417/2004 of November 2004 a network of lower administrative courts was established with 27 district administrative courts (one for each oblast) (see annex 3) and 7 regional appellate courts (see annex 4).  Though initially the borders of administrative courts were planned to coincide with the borders of corresponding commercial court system districts (currently 11
), this proposal was not accepted.

The mentioned Presidential Decrees are currently being put in practice.  All experts agree that the administrative courts system determined in the Law of Ukraine on Court System of Ukraine, Presidential Decrees, and the Code of Administrative Proceedings, has not been fully established and is being established now.  However, the progress in the consideration of various cases that can be classified as public law cases is quite noticeable, though very slow.  HACU has been established, which is functioning now.  Lower administrative courts are gradually set up. 

Court staffing.  Though HACU judges are elected as small groups as of 25 May 2006 45HACU judges out of planned 65 actually worked.  The HACU judges reserve comprises 64 persons; HACU staff is 225 members, however practically only 161 persons of them work now.  Due to the small courts budgets the court supporting and administrative staff salaries remains at a very low level of UAH 300-400, that is why it is difficult to find candidates for these positions.
All appointed judges cannot not be expected earlier than the end of 2006.  The full scope activities of appellate, local and area courts is not also expected earlier than this term, as the procedures of recruitment of judges is linked with the activities of a number of various public institutions (including Higher Qualification Committee of judges, Supreme Rada of Ukraine, Council of Judges, President’s Office, etc.), and the political reality in the country after the last Parliament elections make a considerable impact on this process.

The lower levels administrative courts only exist on paper (see annex 3), though most of judges have already been selected for them.  For the moment 22 judges out of 66 according to the staffing list has already been appointed for the appellate administrative courts, and 10 judges out of 215 planned for the area administrative.  The reserve of judges includes 155 and 330 persons in appellate and area administrative courts respectively.  A number of factors influence on the administrative courts establishment and functioning, and the lack of political is not the least important among them. 

Staffing list for judges and court administrative and supporting staff.  Presidential Decree determined the list of court staff.  However, according to the surveys results the determined number of judges and correspondingly administrative and supporting staff has been significantly underdetermined.  For instance, 5 judges were planned for Kirovohrad area court.  However in the experts’ opinion the actually required number is two or three times more.  At the same time, all the estimations of the number of needed administrative courts staff are based on the Presidential Decree.  According to it, the State Court Administration of Ukraine (SCA) determined the maximum number of administrative and supporting staff of local and appellate administrative courts
 and produced the list of staff members in the form of Recommendations to Support the Enforcement of SCA Order of 22 November 2005 № 117 Concerning Determination of Certain Categories of Administrative Supporting Staff Members for Producing the List Staff Members at Local and Appellate Administrative Courts, Stipulated with Ukraine Cabinet of Ministers Resolution of 21 July 2005 № 278-р”.  This document determines the maximum number of administrative and supporting staff members of local and appellate administrative courts 775 and 238 persons respectively (see annex 3).  The chiefs of local and appellate administrative courts have to produce the lists of staff members of their courts based on the SCA calculations and submit them for approval to the SCA.  The local and appellate administrative court overheads are distributed in accordance with the lists of staff members of local and appellate administrative courts and the determined maximum number of administrative and supporting staff members.

In the course of drafting the Ukraine Cabinet of Ministers resolution “On the Maximum Number of Administrative and Supporting staff Members of Local and Appellate Administrative Courts” SCA of Ukraine calculated the number of the local and appellate administrative courts staff members individually and prepared the corresponding substantiation document.

The number of the local and appellate administrative courts staff members was calculated based on the following legal provisions:

· Law of Ukraine On Court System of Ukraine,

· the Civil Code,

· the Code of Administrative Proceedings of Ukraine,

· Cabinets of Ministers instructions of 24/02/2003 № 88-р “On Classification of Positions of the General Jurisdiction Courts Administrative and Supporting Staff the Corresponding Civil Servants Categories”,

· annexes 43, 44, 46 the Cabinet of Ministers Resolution of 13/12/1999 № 2288 “On Regulating the Remuneration Conditions for the Administrative and Supporting Staff Members of the Central Government Bodies, Local Self-Governments and Their Executives Bodies, Prosecutor’s Offices, Courts, and Other Bodies”,

· the Ministry of Labor and Social Policy order of 02/10/96 № 77 “On the Remuneration Conditions of the Employees, that Provide Services to the Central Government Bodies, Local Self-Governments and Their Executive Bodies, Prosecutor’s Offices, Courts, and Other Bodies”,

· the State Court Administration documents concerning the requirement number of staff for the masters of the court service, taking into account the corresponding standards of the Standard List of Administrative and Supporting Staff Members of Local General Courts, agreed with the Ukraine Council of Judges on 26 September 2003 (decision of 26 September 2003 № 22),

· Inter-sectoral manning table standards approved with Ministry of Labor and Social Policy of Ukraine orders,

· Standard job descriptions of the local general court administrative and supporting staff, agreed with the Ukraine Council of Judges on 13 May 2005, and approved and put into force with the Ukraine SCA order of 20 July 2005 № 86,

· Organization of the local and appellate commercial and local and appellate general courts
.

The local administrative court administrative and supporting staff members include the chief of staff, chief accountant, assistant to the chief of the court, advisor on personnel, advisor on court statistics, court chief secretary, court hearings secretaries, judge assistants, document office staff, librarian, archive manager, court technical support staff, and other supporting staff members. 

Position of an assistant and court hearing secretary are stipulated for each judge (except for the chief of the court).  The number of masters of court is provided in relation 1 employee for 3 judges.  The number of judge assistants and court hearing secretaries is determined according to the requirements of CAPU article 23, which prescribes that all administrative cases in the first instance courts are considered and settled by the judge personally, except for the cases, which CAPU prescribes as exceptions.  According to p. 6 of article 130 of Law of Ukraine on the Court System of Ukraine judge assistants are court staff members and they functionally are subordinated to judges.  It means that for each local administrative court judge the position of judge assistant should be envisaged.

According to the Ukrainian legislation on court proceeding court hearing secretaries are participants in the judicial proceedings.  This participation in administrative proceedings is stipulated for in CAPU articles 62 and 63.  As the Code states that judges consider cases in the first instance courts personally, except for the cases, which CAPU prescribes as exceptions, whereas the court hearing secretary is a participant of the judicial proceedings, that is why this position is included in the list of local administrative staff members according to the number the judge positions for this particular court plus the position of the chief of the court.  The total number of court hearing secretaries is determined based on the following judgments: one position for up to 5 judges; 2 positions for 6 to 9 judges; 3 positions for 10 to 14 judges; 4 positions for 15 to 19 judges; and 5 positions for more than 20 judges.

CAPU article 64 also states that the chief of the administrative proceedings may involve in the SCA master of the court in them.  The substantiation document for the draft resolution stipulated for the introduction of master of the court positions in each local administrative court in relation 1 master of the court position for 2 judges of this court.  This relation was also taken into consideration when maximum number of administrative and supporting staff was distributed between the courts.  However when the list of administrative court staff members was produced SCA suggested the relation 1 master of the court for 3 judges, later the needed number of masters of the courts should be based on number of hearing rooms in a particular court.

In addition, the list of staff members envisaged the position of a computer operator.  It is conditioned with the provisions of CAPU article 12 stating that the court hearings are fully recorded using a recording device, and only this recording is considered officially recorded.  As the court hearings are currently recorded using computer equipment, a computer operator is requirement for the equipment maintenance.

Taking into account the court needs, the lists of local administrative court staff members may include positions of a document keeper, a forwarding agent, a logistician, a manager in charge of premises maintenance, and a cleaner.  Those positions may be put on the list of the local administrative court staff members within the approved maximum of number of the particular court staff members.

The list of administrative and supporting staff members of administrative appellate courts include an office manager, a chief accountant, an advisor to the chief of the court, an assistant to the chief of the court, a receptionist, a chief consultant (a scientific consultant in accordance with p.6 article 130 of the Law of Ukraine on the Court System of Ukraine), a human resources advisor, a court chamber secretary (according to the court chamber number: 1 person per 1 court chamber), a chief court secretary, court secretaries (2 persons - 1 person to manage the incoming correspondence, and 1 person to manage the outgoing correspondence), a computer operator, an archive manager, a librarian, a manager in charge of premises maintenance (part-time), cleaner (part-time) 16 positions all together.  The seminars for the courts administrative personnel including accountants, human resource managers, and other staff members will be delivered immediately after the courts of all levels start their work.

The number of judge assistants and masters of the court at appellate courts is identified in the same way as it is done for the local administrative courts, whereas the number of court hearings secretaries is identified differently.  The SCA of Ukraine proposed to introduce these positions taking into account the fact that the court decisions on administrative cases are revised according to the appellate procedures by the board of three judges, i.e. it is proposed to have 1 court hearings secretary for 1 board of judges.

Prerequisites of the administrative courts work.  Speaking about the establishment of administrative court system, one should take into consideration the fact that according to CAPU a local or appellate court can only start working under certain conditions: 1) there should be the chief of the court and minimum 3 judges in the local court, and as a rule minimum 7 judges in the appellate administrative court; 2) the court should be provided with premises.  The court can only work if these principle conditions are met, that is why taking into account the actual situation with the establishment of the administrative courts of the local and appellate levels, we can speak of the development of prerequisites for their work. The prerequisites for the beginning of the administrative courts work has been only established partially in 7 courts: three area courts (cities of Kyiv, Vinnytsia, and Kharkiv) and four appellate courts (cities of Odessa, Kharkiv, Dnipropetrovsk, and Donetsk).  Experts emphasize that we are only speaking about prerequisites for the beginning of work, as these are the only 7 courts that have chiefs of judges.  Only after the chiefs are appointed other issues, in particular financial, can be discussed.  They can be the issues of premises to be resolved with the local authorities, court stamps, court activities as a legal entity.  The accounts are being opened, stamps produced, the list of the staff members developed at the 7 courts where the chairmen have been appointed.

The recruitment procedures to appoint judges have started at other administrative courts, and the documents about their appointment were submitted to the President’s Office.  Unfortunately the documents submitted to the President’s Office may stay there for several months. 

Financing.  According to the SCA information, the 2006 state budget allocated UAH 10.3 million for the justice administration at administrative appellate courts and UAH 23.7 million at the area administrative courts.  According to the SCA, the state is in the position to provide these amounts, and the courts have to be registered as legal entities and have the court account in a bank to be able to obtain these assignments.  However, the problem is that the allocated amounts do not cover all costs relating to the administrative courts establishment.  For example, SCA estimates show that to set up are and appellate administrative courts UAH 46 and 41 million respectively are required, however in the 2005 State budget only UAH 17 and 5 million were allocated (37 and 13%).

Law of Ukraine of 20/12/2005 № 3235-IV “On the State Budget of Ukraine for 2006” provides for the justice administration expenditures for appellate administrative courts at the level of 10.3 million UAH, however overheads equal more than 8 million UAH, as the appellate administrative courts remuneration fund for 2006 totals almost 5.5 million UAH, public utilities 151.1 thousand UAH, whereas development expenditures only equal 2 million UAH.  At the same time the separate item in the budget allocates funds for the appropriate court premises.  In 2006 the amount is 10 million UAH. 

As at the end of 2005 no administrative courts worked these amounts were allocated for the justice administration at other courts.  According to the SCA funds allocated in 2005 for the administrative courts were not utilized due to the actual lack of administrative courts, and they remained in the court system, that is why they can be utilized during 2006 for the administrative proceedings.  At the same time, according to experts, the available are evidently insufficient to meet material and financial needs of the courts.  They are mainly targeted to finance the salaries: “almost 100% of salaries of judges and administrative and supporting staff can be financed”.

The administrative courts budgets are allocated in the following way.  When the national budget is drafted, SCA sends the budgetary request, which notifies the required amount.  The Ministry of Finance summarizes this information.  The SCA budgetary request is based on the summarized information from its regional departments, which receives the budgetary requests from each court.  In addition, SCA receives individual requests from appellate courts, commercial and local courts, etc.  The required amounts are determined separately for all commercial, administrative, and general courts.  All this information is also submitted to the Ministry of Finance, which analyzes it and informs SCA about the part of the request, which can be financed, and it is far from 100%.

According to the SCA provisional information, 2.2 billion UAH are required for the justice administrative at local and appellate courts.  Of this amount 70% are salaries and the other 30% are other costs, including premises, paper, stationary, and others.  These estimates are not final, they were received in 2006 and representatives of the court system have to “meet, persuade, and work with the parliament deputies in the other way”, in order to receive the necessary financing. 

Financial problems are complicated with the fact that in the Ukrainian society financial collections from the courts in the favor of judges became very common.  All Presidential Decrees say that the expenditures are only covered within the amounts allocated for the courts.  However some other national documents may stipulate for the complex judges salaries.  For instance, in may comprise the fixed salary, the qualification increments, bonuses, various benefits, etc).  At the same time other increments are envisaged that refer to the judge’s intensity of the case consideration, membership in the qualification commission (where they work on a voluntary basis), membership at the Council of Judges of Ukraine (where the work is also voluntary).  They partially compensate the judge’s time spent on the support to the court system.  In such case, if 100 thousand UAH were allocated for the court, and with all the judges’ increments and bonuses the salary costs exceed the established limits (for instance, they equal 110 thousand UAH), the head of the court cannot provide such additions. 

However after two year patience judges started bringing suits against the Ministry of Finance, saying that it does not make sufficient provisions for the courts, which is one of the guarantees of the judges’ independence.  As a consequence, all the burden of such remuneration lies on the budget.  For the moment when this research took place the SCA of Ukraine had around 1,200 writs of execution concerning the remuneration to judges.  In this way judges defend their independence and have reimbursed uniform, salaries, cost of public utilities and housing costs.  According to the SCA of Ukraine this is a common practice, which is observed in all courts, including administrative.

The establishment of the Qualification Committee and the Council of the Administrative Courts Judges.  The first conference of administrative judges took place on 19 May 2006.  The members of the Qualification Committee of Administrative Court Judges of Ukraine and also ten members the Council of the Administrative Courts Judges were elected there.  In addition, judges had detailed discussions about the condition of the establishment of the Ukraine area and appellate administrative courts.  Almost all Ukrainian administrative judges participated in the conference, namely 42 HACU judges (of 45), 20 judges of Ukraine appellate administrative courts (of 22), and also all 10 judges of local administrative courts.  The deputy head of the Court Chamber in charge of administrative cases Mr Oleksandr Terletskyi and the first deputy chief of the State Court Administration Mr Oleksandr Gashitskyi were guests at the conference.  Judges also voted for the additionally elected members of the Council of Administrative Court Judges (CACJ).  At the moment CACJ amounts 17 judges (there should be 49 in total, including chiefs of appellate administrative courts of Ukraine and local area administrative courts).
Consideration of administrative cases by HACU.  HACU started considering the first administrative cases at the second half of 2005.  In particular, 28 October 2005 at the former Military Court premises the HACU Court Board started considering the first administrative cases (appeals against officials’ actions, restoration in the position, etc).  Starting 1 September 2005 HACU has being receiving cassations against decisions of both appellate and general courts, and commercial courts.  In September-December 2005 HACU received 14,668 cassations in total, of which 2,738 were passed on for the consideration of the corresponding courts chambers.  During September-December 2005 HACU court chambers considered 428 cassations.

The number of claims, appeals, cassations, and applications for the court decision reconsideration due to the newly revealed circumstances, which HACU considered in January-June 2006 totals 9,501, of which 77 claims, 90 appeals, 9,324 cassations, and 10 applications for the court decision reconsideration due to the newly revealed circumstances.  The excessive judges workload is accounted for by the great number of cassations, and also complications and the resonance nature of cases being reviewed by the HACU as the first and appellate instance court.

At the Higher Administrative Court of Ukraine judges are classified to chambers, each chamber has its name and in principle, has to consider cases of its certain subject jurisdiction.  However due to the large amount of cases from the Supreme Court of Ukraine and the Higher Commercial Court of Ukraine, which are supplied with appeals against the court decisions, which were considered neither the Supreme Court of Ukraine nor the Higher Commercial Court of Ukraine, HACU judges consider all cases sent to the court regardless their subject jurisdiction. 

From HACU judges words the largest amount of cases, which the board considers, are the cases that result from the tax disputes.  The relation between individuals and legal entities that appeal against the tax authorities’ decisions is approximately the dame.  Individuals are mainly the private entrepreneurs, which are legally the same as legal entities, but there also individuals, who appeal against the tax authorities’ decisions concerning the calculations of taxes.  Experts (mainly judges of commercial and administrative courts) consider the increase in the number of cases involving tax authorities to be normal: “If the law provides for the opportunity to appeal against a tax authority action or decision, why not making use of it?” Based on their own experience and court practice, commercial court judges confirm that in average about 50% of such tax authorities’ actions and decisions are recognized “unlawful.  They are abolished and all possible sanctions are applied to the tax service”.  However, such tendency does not stop the tax service and the number of suit is gradually growing.

Administrative disputes currently very often involve the Customs Service.  It particularly concerns the cases with the seizure of the property, which was brought to the Ukraine territory or intended to take out of Ukraine avoiding the customs control.  The other case type concerns appeals against customs actions concerning imposing administrative penalties for the violations of both individuals and legal entities when crossing the customs border.

Many disputes at HACU also touch upon the decisions, actions or lack of actions of local self-governments and public administrations.  As the administrative disputes in the general jurisdiction courts most frequently concern doing service and appealing against the actions or lack of actions of rayon and district public administrations, decisions of local election committees, and land disputes, HACU often consider these disputes at appellate instances.

There are also a lot of disputes about public service (especially at the customs, tax authorities, law enforced bodies, prosecutor’s offices, etc), dismissals, conditions for doing service, and payment of various compensations, pensions, and allowances. 

Immediately after the end of parliamentary elections of 2006 HACU judges considered disputes relating with the parliamentary elections.  Their specific feature is a special careful approach to all issues, which concern election process, the court settlements of disputes in the course of both presidential and parliamentary elections provide for the basis of precedents for the similar court decisions in the future.  That is why it was clearly stated that according to the Code appeals against actions or lack of actions of the Central Election Committee concerning the determination of the results of elections or national referendums are filed at the Higher Administrative Court of Ukraine.  All the other appeals against the decisions, actions or lack of actions of the Central Election Committee or its member filed at the area administrative court, whose territory jurisdiction covers Kyiv.  Appeals against the decisions, actions or the lack of actions of the other election committees and their members concerning the preparations and holding the elections are filed at the administrative court in the area where the election committee is located.  Claims against the decisions, actions or the lack of actions of the district election committee and its members on the election day, during the calculation of votes and identification of the results in the district can be filed at the administrative court within two days from the day of the law violation.  The court settles such cases within five days after the claim was received.  Administrative cases on the claims that were filed before the elections are settled within five days, however not later than two hours before the voting starts.

Premises.  The problems with the premises for the administrative courts are resolved gradually.  HACU, which initially leased premises from the military courts (one of its board sit at Darnytsia military court, two others at the appellate military court, and the accounting and human resources departments occupied offices at the Ministry of Justice), finally leased the whole court building in the city of Kyiv (8, Moskovska street ) with the total area 2,000 m2, refurbished it, and started functioning.  Both judges and their assistants have offices there, however many things need to be improved in the future. 

The current HACU management undertakes business trips to the areas and districts in order to find premises for the future administrative courts.  In some regions the premises were found and put on the balance sheet of the State Court Administration, though in general the premises for the appellate and area courts are allocated very slowly.  The SCA of Ukraine is inclined to think that the way the issue is resolved depends a lot on the personal characteristics of its chief.  The ways of how the issues of the administrative courts premises were resolved in the cities of Kharkiv and Vinnytsia are mainly used as examples.”

Advantages of the establishment of the administrative court system.  All experts say that in the course of the administrative courts establishment certain advantages have already become apparent.  First of all, those advantages are stipulated for in the Code of Administrative Proceedings in order to enable the protection of rights and interests of citizens. Firstly it is the term of limitation of action, which is one year.  It is quite a long term for thinking, weighing everything, and applying to the court for the settlement of the existing dispute.  Secondly, the principle of total cassation: each case can be revised according to the cassation procedures.  Thirdly, it is the principle of official nature, when the court does not only hear the parties, but also facilitates ascertaining the truth in order to protect the rights.  In addition, the court itself may request for the evidences or give an advice to a party, i.e. the court participates in the procedures very actively.  The civil courts only hear and evaluate the situation, whereas administrative court judges take a very active part in the court hearings to protect the rights.  The court staff is obliged to assist citizens in compiling the application form to address the court, which is very important for common people.  That is why when drafting and approving the Code of Administrative Proceedings the law makers included a lot of provisions to protect the rights of common people.

Such assessment coincides with the other assessments concerning the correspondence of the activities of the established administrative courts to the expectations.  Most of experts are inclined to think that this correspondence exists even in spite of the delay with the establishment of the other administrative courts.  Though in Ukraine the consideration of the administrative public law disputes is only being introduced, the respond of the common citizens to the opportunity to appeal against the infringement of their rights make an emotional impression both on the court staff, and the barristers, and the Ministry of Justice officials. “People are quite positive about such government’s step, and we see from the case considerations that they are accepted very positively.  In their letters they write that they finally have the fair court.  It is pleasant for us, and we try to fulfill obligations to defend”.

Conclusions 

The specialized administrative court system is implemented very slowly, which is conditioned with various subjective and objective factors (they will be considered in the next paragraph).  At the same time, firstly the attention should be paid to the results, achieved at the current stage of building the administrative court system.

1. Completed establishment of the organizational levels of Ukraine administrative courts and defined territories’ borders for the jurisdiction of local and appellate administrative courts.  The established system of specialized administrative courts includes the Higher Administrative Court of Ukraine, 7 appellate administrative courts, and 27 area administrative courts.

2. The Code Administrative Proceedings has come into force; it introduced the consideration of public law disputes by the HACU, local general and commercial courts, and appellate general and commercial courts. 

3. The Higher Administrative Court of Ukraine has been established; it considers cassations and appeals, and also cases on the administrative claims as the first and the last instance court (CAPU article18).  HACU has its own premises, judges (45 out of planned 65) and administrative and supporting staff members (161 persons out of planned 225). 

4. During September-December 2005 HACU court chambers considered 428 cassation cases; in January-June 2006 6,450 cassation proceedings has been started on 6,730 claims, of which 3,500 cases has been considered.

5. The prerequisites were established for the functioning of the three area courts (cities of Kyiv, Vinnytsia, and Kharkiv) and four appellate administrative courts (cities of Odessa, Kharkiv, Dnipropetrovsk, and Donetsk).  Those prerequisites include: a) appointment of chiefs of courts; b) appointment of the minimum number of judges (3 judges at the area court and 7 judges in the appellate one); c) resolved issue of premises for courts.

6. The judges of the Higher Administrative Court of Ukraine have been appointed (45 judges) as well as some area and appellate administrative courts (10 and 22 judges respectively).
7. The Council of the Administrative Court Judges has been set up; 17 judges has already been elected out of 49 planned judges (including chiefs of appellate administrative courts of Ukraine and local area administrative courts, which are still being established).
8. The Qualification Committee of administrative courts judges was set up under the HACU, which has already started functioning.

9. The general list of are and appellate court staff members has been developed; based on them chiefs of courts develop the list of staff for their courts.

10. The financing for 2006 can cover salary expenditures of the administrative courts that are being established; the sufficient financing of expenditures on premises lease for all planned administrative courts of local and appellate levels remains problematic. 

11. On 19 May 2006 the first conference of administrative judges took place; it provided the possibility to discuss the urgent issues of administrative proceedings and the organizational aspects of the establishment of the administrative court system in Ukraine. 

12. The errors made at the initial stage of the introduction of the administrative court system are gradually eliminated, which is conditioned with the accumulated judicial experience of the administrative disputes consideration and continued development of the administrative court system.
	From in-depth interviews: 

“For us the former chief of the area department of the court administration in Kharkiv oblast is always a good example.  She knew that she has chances to become the chief of the court, and as soon as she passed the Council of Judges, she immediately started looking for the premises for the court.  The same happened in other oblasts.  Foe instance, in Vinnytsia oblast the chief of the court...resolved the issue of premises by 70%.  At the moment they clarify the issue of refurbishment, ourchase of various materials, for example desks...” 


	2.5
	Key Challenges of the Formation of New Administrative Courts and the Functioning of the Existing Courts


Incomplete Formation of an Integrated System of Administrative Courts

	Conclusions: The key factor in the delays with the formation of administrative court system is lack of the necessary experience and of the political will that cannot be compensated by the effective legislative framework, which is quite sufficient to develop the organizational system of administrative courts. In the environment when the issue of creating a system of administrative courts has been actually and legally resolved and confirmed at the political and legislative levels, it is necessary to resolve by way of expressing a political will such working issues as the appointment/election of judges, providing newly created courts with space and material and technical support. Incomplete implementation of the administrative court system lays down a certain psychological ground for another challenge to the administrative court proceedings – failure to delineate the jurisdiction of reviewing public law disputes.


The overview of the situation

Most of the reasons, which experts recognize as making a negative impact on the establishment of new and functioning of the existing administrative courts, have a subjective character and they mainly come to the two issues: “either certain indifference of the relevant people to everything, or other reasons relating to the fact that people do not even have any idea about what it is for, and how important it is first of all in terms of the European standards.... The latter one can be defined as a sloppiness ”. “I think it is rather the sloppy nature of the current public administration.  First, Leonid Kuchma did not do anything for two years, and now everything is being done very slowly under the current authorities”.

In addition, in experts’ opinions, the fact that neither the system of administrative courts nor even the grounds for administrative proceedings existed in Ukraine before, in a certain way hinders the establishment of administrative courts.  Though with all its defects the current legislation is sufficient for the development of the organizational system of administrative courts, the lack of required experience and corresponding political will slows down this process.  “Of course, the past serious experience in this area is missing.  It is the same as with cross-skiing, the first skier makes the ski-track for everyone, who goes after.”

Under the condition, when the issue of the establishment of the administrative court system has been resolved actually and legally, and confirmed both at the political and legislative levels, there is obviously the need to speed up some aspects, which are crucial for setting new and functioning of the existing administrative courts.  First of all, these aspects are linked with the need of efficient work of the Supreme Rada of Ukraine (“But it has to start working at last!”), and judges elections and material and logistical support to the courts, first of all, provision with premises.  There is Presidential Decree, which obliged the oblast governors to select premises for the appellate and area courts in collaboration with the State Court Administration, however “it moves very slowly”. 

Later, depending on the selected premises we should start choosing its material and logistical support.  For instance, recording and other equipment should be installed in the court hearing rooms; however its amount can only be determined after the number and the quality of the rooms are known.  In somebody’s opinion, these issues can be much easier resolved than the issues of premises.  At the same time, sometimes the issues of material and logistical support to the courts become very urgent.  They mainly rise from the complaints of the court staff to the SCA, which in their opinion, should act more efficiently and insistently in providing them the necessary materials and equipment.  Experts also understand the budgetary restrictions of the judicial system and SCA disability to resolve these issues alone.  The court staff has special concerns about the SCA provision of the current legal and regulatory basis and legal literature.  Survey showed that in spite of ongoing use of the electronic Liga legal database both judges and their assistants often buy books for their own money, however the book are often supplemented with new amendments and changes. 

In experts’ opinion, the personal qualities of the chiefs of courts make a significant impact on the establishment of new and functioning of the existing administrative courts.  The easiness of premises purchase and its quality often depend on such qualities.  Some people even think that this dependency is 80%.  With regards to this, quite often it is believed that, first of all, the chief of the court should be a good manager and logistician, whereas it is not very important whether this person also performs the functions of a judge, as many people do not see common grounds for the acting judge and the chief of the court.

Along with such experts’ judgments there are also the others, which try to consider the organizational challenges of the courts through the prism of “political, financial, and legal aspects”.  In their opinion the lack of the sufficient support to the establishment of administrative courts is mainly conditioned with the nature of the political system of Ukraine, which is primarily determined with the Constitution of Ukraine.  As both the Presidential and parliamentary elections are actually based on the party lists, this influences the procedures of the judges’ selection: first President (as a representative of a certain political power) appoints them, and then the Supreme Rada (to be more precise its majority, which of course also represents a certain political power).  Based on this, experts see some dependency of the selected judges on the political powers that dominate in the society.  On the other hand there are contradictions between judges and local self-governments (or some citizens), who may influence both on the establishment of the new courts, and functioning of the existing ones. 

Incomplete establishment of administrative courts creates a specific psychological basis for another problem of the administrative court system, which was mentioned above.  It concerns the lack of clear legal delimitation of jurisdictions of commercial, administrative, and civil court systems.  This problem both occurs at the first instance court level, and at the appellate and cassation instance level.  As it has already been stated, the distribution of responsibilities between commercial and administrative court systems remains the urgent issue.  It is not only necessary to involve judges in the settlement of these issues, but also scientists and researchers, in order to have clear scientific definitions of such notions as “public agreement”, “administrative agreement”, “public law relations”, etc.  These issues can be resolved by the determination of the list of criteria and characteristics of relations, which can be classified as public law relations.  The finalization of the stage of administrative courts establishment can be seen as a certain confirmation of the need to bring these theoretical discussions to the stage of practical implementation.

The key challenges

According of the experts’ judgments, the delays with the administrative court establishment are conditioned with the lack of the necessary experience and corresponding political will, which cannot be compensated with the current legislation that is absolutely sufficient for the organizational development of administrative court system.  Such subjective factors as officials’ indifference and the lack of their understanding of the importance of the adequate administrative court system development based on the European standards in the situation, when the worked out mechanisms of building administrative court system are missing, create considerable hinders for the productive reforms of this particular component of the national judicial system.  The issue of the establishment of administrative courts has been actually and legally resolved and confirmed at political and legislative levels, however such working aspects as appointment/ selection of judges and court provision with premises, materials, and equipment should regulated by displaying political will.  The currently incomplete administrative court system provides for the certain psychological grounds for the other problem of the administrative court system, which concerns the lack of clear legal regulation of the delimitation of the first, appellate, and cassation instances.

The existing needs

1. President and Supreme Rada of Ukraine should demonstrate political will to promote the completion of the administrative court establishment by giving the priority to the acceleration of the appointment and selection of administrative court judges.

2. The attitude of certain government authorities and local self-governments to the issues of provision of the established administrative courts with premises, materials, and equipment. 

3. Delays in completion of the administrative court establishment should not add in continuing disputes concerning the delimitation of jurisdictions at the level of judges of the first, appellate, and cassation instances.

Qualification and training of judges
	Conclusion: The administrative courts today have problems with judicial staffing characterized by such three components: а) low psychological and moral preparedness of judges to solution of disputes when one of the parties is represented by the public administrations, bodies of local self-government or their representatives; b) low procedural expertise and c) low professional level in terms of knowledge of the substantive administrative law.  


Overview of the situation
The experts acknowledge the existence of “staffing hunger” in the administrative court procedure today as far as, on the one hand, the judge of administrative court must be psychologically prepared to solution of the disputes in court when one of the parties may be the public administration or the body of local self-government or their responsible persons; on the other hand – the judge should professionally master the new CAPU which he/she hasn’t come across previously neither during the training process nor in the professional activity. Each judge must study the CAPU anew reorienting his/her thinking from substantive penal and substantive civil to substantive administrative law. On the one part, the judges need to master a new procedure of CAPU (as procedure of consideration of the case) and, on the other part, - they should perfectly know the modern administrative law that includes a number of laws and departmental instructions (multiple laws and subordinate legislation) that regulate the activity of public officers (of the public authorities and administrations). Thus, as assessed by the experts, the administrative courts have problems with staff characterized by such three components: lack of psychological and moral readiness, lack of procedural and substantive expertise in terms of knowledge of substantive administrative law.   

The judges of the courts of general jurisdiction on which the consideration of public disputes is placed until the local administrative courts are established have a similar problem with consideration of administrative cases. As the experts point out, these judges “as those pupils…, study in the process, which is as well a great problem”. This complexity is caused by the general systemic problems of domestic court procedure and, in the first place, by the fact that adoption of CPC and CAPU was not separated in time and the lawyers (both judges and attorneys) didn’t have enough time for study of these codes. Although at first it was planned to enact the new CPC in 1,5 years after enactment of the CAPU, delays with passing of CAPU by the Verkhovna Rada of Ukraine, its vetoing by the President of Ukraine, overcoming of this veto – all these factors led to the fact that CPC and CAPU were enacted simultaneously. The lawyers didn’t have enough time to thoroughly study the CAPU as far as between the date of signing of the Code and its enactment passed not more than 3 months. In many countries (the same as it was in Soviet Union) enactment of a new code is practiced in 1,5-2 years after its signature, which provides a good possibility to the lawyers that have relation to this kind of activity “at least to learn something”. While in Ukraine the courts called on to perform the functions of administrative courts found themselves in the situation when they sometimes are simply not able to perform these functions. As a proof to this the experts refer to some court decisions on administrative disputes where there are at the same time mentioned the provisions of labor law, provisions of CPC and CAPU, which testifies to lack of understanding (or lack of knowledge) by the judges of the substance of dispute and impossibility for them to determine in which area it is necessary to consider the subject of dispute. The court decisions that look like such “farrago” of different procedural and legal provisions today may be taken as “a bright example of lack of professional training of our judges” which makes them unprepared to consider administrative disputes.

A part of experts considers that such conditions contribute to the situation when in local general courts the judges sometimes avoid consideration of administrative cases bringing the statement of claim to civil case. The situation with consideration of administrative cases is better in those courts where there are more judges and there is a certain specialization between them in terms of consideration of particular kinds of cases.   

Most experts consider necessary to carry out radical changes in the area of formation of judicial manpower. And, in the first place, they consider necessary to carry out corresponding changes in the area of education raising the quality of training of the specialized lawyers and restricting the access to the higher educational establishments of legal profile for the “unmerited enrollees”. For the last years the quality of legal education in Ukraine has significantly worsened although the number of educational establishments proposing the diploma of lawyer has increased. If before 1991 there had existed only 6 legal departments in the country today it is possible to receive legal education in over 200 higher educational establishments. Training programs of the majority of universities continue to emphasize on the acquisition of theoretical knowledge and do not pay enough attention to the training in practical skills. Very little attention is paid to the issues of status and role of the judge in the Ukrainian society. Quite often the candidates for position of the judge are the lawyers that do not have any experience of speeches in front of the court (participation in court sittings) and have an ordinary record of service in the public prosecutor’s office or the Ministry of Internal Affairs.      

Besides, the experts see as a certain problem in formation of the judicial manpower young age (25 years) starting from which the legislation allows a person to take a position of the judge. In opinion of the experts, person aged 25 doesn’t have yet the necessary life’s experience and relevant psychological preparedness in order to work as a judge of the administrative court. Furthermore, consideration of public disputes foresees significant stress and moral load on the judge and in young age a person is not always prepared to resist to manifestations of exterior influence. On the other hand, in 65 years the judge may no longer be a judge; he/she retires and obtains all benefits stipulated by the law. As some experts point out, often the person in 65 years is a person in his/her prime and may work as an assistant, advisor of the chairman of the court but doesn’t utilize his/her potential as a specialist. That’s why it is proposed for solution (at least partial) of the issue of qualification of the judicial manpower to benefit from the experience of other countries such as England of USA. For period of absence of the judge who is on holidays, in order not to keep his/her case in the safe, not to transmit it to other judges (it is solved like this in general courts – the cases are distributed) but to recall temporarily from retirement the judge-pensioner who would temporarily fulfill the duties of the absent judge. Of course, to implement this it is necessary to introduce certain amendments to the Constitution and the Law on judicial system but, once again, in opinion of these experts, such approach to solution of staffing of the courts would be quite efficient.       

Legislation does not foresee that candidates for positions of judges should undergo additional specialized training. At the same time such curricula have been introduces on the faculties of training of the professional judges of the Odessa National Legal Academy and the Yaroslav Mudryj National Law Academy though the experts don’t qualify them as “real judicial schools”. Much bigger attention is paid to the role and activity of the Judicial Academy of Ukraine established in 2002 (started its activity in 2003) the curricula of which include specialized courses in administrative court procedure. In 2004 SCU, SCA of Ukraine and JAU, according to the tasks assigned to JAU by Article 129 of the Law “On judicial system of Ukraine”, started the practice of composing the annual Schedule of advanced training for judges and officers of the courts of all instances in the whole territory of Ukraine. This has established principal grounds for formation of single national judicial system, helped to prevent duplication and irrational use by the judges of their working time.   

Training in the Judicial Academy and its regional units (the Judicial Academy has 7 such units) is carried out according to the Schedules of training process and on the basis of the approved by the academic council of the academy and endorsed by the head the Model Curricula designed for raising qualification. The Academy carries out training of the judges elected to position of the judge for the first time as well as for the judges of local and appellate courts of general jurisdiction elected for unlimited duration including into curricula the specialized courses on the issues of administrative court procedure. The curriculum foresees weekly and bi-weekly trainings including interactive studies on theoretical aspects of the CAPU, solution of cases and problematic issues of establishment of administrative jurisdiction, carrying out of instructional court sittings, etc. A part of such courses in 2005-2006 was organized and held for the judges appointed to work in the HACU, area and appellate administrative courts of Ukraine. The specialized course includes the issues of the basis of administrative justice and administrative law, European standards in this area, main institutes of administrative justice, etc. In opinion of the majority of experts, it is necessary to regularly carry out such trainings on the issues of administrative jurisdiction and administrative law, gradually engaging to them all judges of the courts of general jurisdiction as well as the officers of these courts and the established administrative courts. Another proposal concerns introduction of passing the exams by the judges. 

A separate issue of the activity of both already established courts and those that are being established is training and change of qualification of the judges and officers of the administrative courts. With mutual efforts of the Higher Administrative Court and the Judicial Academy of Ukraine during the last year it was carried out a number of one week’s duration educational and legal seminars on the issues of administrative court procedure for acting judges and those who want to become a judge. The participants of these seminars were both the judges of administrative courts and the judges of economic and general courts. And, as the interviews with experts demonstrate, despite a significant legal expertise and work experience the needs of judges in such seminars remain quite high.   

The fact that today there is no training for the judges of administrative courts transferred from positions of judges of the courts of other jurisdictions remains a certain problem. Such training could be held in form of different seminars, conferences, benchmarking the best international experience, meetings with scholars, scientific and practical studies. As far as often the qualification of the judge of administrative court requires additional deep knowledge in the area of civil or economic law the experts regard the selection of judges of administrative courts as more rational from among the judges of general and economic courts.    

When the judges are employed to the court from law enforcement agencies, public prosecutor’s offices or administrations of the Ministry of Justice without any experience of participation in consideration of the court cases the level of their qualification as judges quite often creates problems both for citizens who he/she will judge and for chairman of the court, and for the whole court in general.   

Key challenges
1. Administrative courts today have problems with judicial staffing characterized by such three components: а) low psychological and moral preparedness of judges to solution of disputes when one of the parties is represented by the public administrations, bodies of local self-government or their representatives; b) low procedural expertise and c) low professional level in terms of knowledge of the substantive administrative law. These problems significantly influence the formation of judicial manpower of the administrative courts.
2. Most experts consider that to be able to work as a judge of the administrative court it is necessary to have at least 5 years experience as a judge; to be appointed to position of the judge of HACU this experience must be greater. 

3. Almost all experts consider undesirable appointment as the judges of administrative courts of persons younger than 30 years old and propose to raise the minimal age for position of the judge to 30-35 years old.    

4. Apart from undergoing by the candidates for positions of judges of the procedures foreseen by the current legislation (passing of the exam, interview, and formal execution of the documents) in decision on final appointment of judges for positions in administrative courts it is necessary to take into account the fact to what extent these people fit the selected positions.
5. An actual absence of the systemic work on training of judges of administrative courts picked up from among the judges of the courts of other jurisdictions remains a certain problem.  The experts see the pre-planned and systemic selection of judges of administrative courts from among the judges of general and economic courts as the most rational.
6. With purpose to raise the professional level of judges in local general courts the experts consider necessary to introduce systemic trainings on the issues of administrative justice and administrative law. Similar trainings (but with abridged curricula) must be as well held for the officers of general courts.
7. The systemic trainings in the basics of administrative justice and procedures of administrative court procedure must be initiated and carried out for the officers of administrative courts.
8. The level of professional training of lawyers in higher educational establishments remains a systemic problem – most experts assess it as “low”, which is often reflected in the activity of some judges. A particular attention must be paid to teaching in the higher educational establishments of the basics of administrative law.    

9. As a certain way-out in terms of raising qualification of the judges the experts propose that they should take additional training in administrative justice and administrative law and pass corresponding exams.
Existing needs
· Today the administrative courts of all levels (including HACU, appellate and area administrative courts) require very much the judges who would be psychologically prepared to solve administrative disputes and would have a high level of expertise in the issues of procedural and substantive administrative law. 

· With purpose to raise quality of the judicial manpower of the administrative courts it must be initiated a systemic work on training of such judges from among the judges of the courts of other jurisdictions (in particular, from among the judges of general and economic courts) as the most rational principal way of training of the required staff. 
· With purpose to raise professional level of judges of the courts of all instances it is necessary to introduce their systemic training in the issues of administrative justice and administrative law. 

· Specialized short-term training courses in the issues of administrative court procedure have to be developed and held for the officers of general courts. 
· Systemic studies in the basics of administrative justice and procedures of administrative court procedure must be initiated and held for the officers of administrative courts.
· The need of raising the level of training of the lawyers in the higher educational establishments remains a systemic necessity of the domestic court procedure.   

	From the materials of in-depth interviews: 

“...We have staffing hunger. We have staffing hunger from the point of view of the mental, psychological training of these persons [meaning judges – remark of the Author]. And sometimes this is staffing hunger added with specific lack of professionalism, because they should first study everything as students as far as CAP is a new phenomenon. If the Civil Procedural Code or Penal Procedural Code are taught in the institute or university and then they are applied in work the CAP has not been studied by anybody yet. This discipline will be introduced for the students starting from this year that’s why the judges must study it on their own.”
“One day the doors to the office of the Chairman of the court are opened and the person enters with the words, “Good day! I am a judge of Higher Administrative Court. I have been appointed. Could you please advise me where my office is, where I will work?” This means that a person is employed entirely independently from the chairman of the court. On one part, this is excellent. The chairman won’t be able to put any pressure on such person, “..I have hired you, you should now listen to me…”, but this is an external factor… But to pass exams is one thing while to correspond to a high appointment has another meaning. And previously … the staff was selected by the courts themselves … from the masses that took part in court procedures: attorneys, legal consultants. You can see through a person at once during the court process: how this person is familiar with legislation, how he/she analyses the materials of the case, how he/she performs, what he/she is able to do as an attorney, as a person assigned with a duty to protect somebody’s interests.”    
“Our judicial manpower is formed with a lot of corruption, exceptional corruption. It is enough to go into the Supreme Court of Ukraine, to see, to read tables with surnames of the judges, and then to go to the Kyiv appellate court to read the tables with the same names, only with other initials. This means that in our courts may be 30, may be 40 families work and all their relatives as well, and all their godfathers, sons-in-law, daughters, – everybody in the world. This is how it is.”

“In 1990s the profession of the judge was not interesting enough from different aspects. At that time the lawyers were appointed to the courts, assigned there, a person, a university graduate was made to go there, we may say – was driven in there. But now it’s the opposite, and there is a long queue for the position of judge and I’m convinced that there are people in that queue thinking that there might be something for them. These are illusions because those are appointed who should be appointed, there is no transparency in this at all.”   

“Is there any difference for the judicial manpower of the administrative courts? No. Whom have they appointed to the administrative courts for today? They have appointed those judicial panels that had actually considered the same disputes previously but under the old codes… They have just been reappointed from one court to another. And those who will be appointed in the nearest future or those who have been appointed recently are not the people from the street and are not those who had won in some professional competition.”
“It is nor enough to be a lawyer, experienced and professional one. You should be as well elected by the local community that, in the end, knows and sees how you act… And here they just take a person and appoint him/her, the President signs the Edict... They appoint some young person from some region to Kyiv district court. Perhaps, this person has a diploma, he/she has been working somewhere..., but why he/she is appointed to Svyatoshyn (or Golosiyiv) district is unclear… While election is another thing…, I think so.”
“There is no such problem in province but in Kyiv there is a pressure, influence on the judge which leads the cases public and legal nature. We put ourselves in such conditions that it’s possible to make pressure on us. The judge must be inaccessible person as a monk, he/she should be as less communicative as possible, be as more inaccessible for his/her acquaintances, friends, he/she should be a hermit alienated from the society. The judge is such a category, if a person accepts some social benefits, social status, it is obvious that he/she has to restrict him/herself in some ways.”       

“The problem is the absence of any responsibility of the judge for his/her actions. There is such a notion as judicial inspectors, this is a certain structure similar to internal security. It is established according to the Law on status of judges in Ukraine. So, the system of judicial inspectors is established… on the basis of those judges that have already been working and have an experience; officers of the Ministry of Justice when it is necessary to check a complaint…,when it is necessary to paralyze the work of the judge. But I know this judicial inspector while I shouldn’t know him! I even shouldn’t know how he looks like! I must go from Kyiv to Kharkiv to check the judges there while they come here from Kharkiv – to check our judges. And then the judge will be afraid.”  
“The judge should work, firstly, to improve him/herself on its own; secondly, the Judicial Academy must raise his/her qualification by way of carrying out the different seminars, lectures, etc. engaging to these activities the HACU.”
“The judge sometimes on its own sets him/herself in such conditions that it’s possible to make pressure on him/her. They are careless, our judges, it shouldn’t be like that.”  

“I don’t see any problems. Today so many universities prepare the lawyers! Another issue is that their professional level doesn’t correspond to the requirements. This is already the problem not of jurisprudence but of the system of education that has been formed. Today we have the following situation: if in 1990s only three higher educational establishments turned out the lawyers (university, the school of militia, the school of KGB that prepared the specialists only internally), today around 22 educational establishments graduate lawyers. The level of their professional training decreased (fell) and that’s why today a lot of lawyers work as secretaries, drivers, etc. This is not good.”     


Judicial selection and nomination

	Conclusion:  Judicial selection and nomination to the posts in administrative courts is governed by the same framework and same procedures as in the general courts. Many experts have negative view of the existing selection and nomination system, though there are also positive evaluations. Without demanding a radical overview of the system, experts strongly recommend developing efficient procedure for dismissal of judges whose qualifications and integrity fall below the standards required for the position.


Overview of the situation.

The selection of administrative court judges follows same procedure as for the general courts. Although at the first glance judicial selection and nomination procedure looks somewhat complex, experts often advocate further sophistication of the process, aiming at higher independency and transparency.

The majority of experts have negative opinion of the existing selection and nomination system, noting that there is practically no screening examination for the posts, the selection process is non-transparent and has a large margin for human factor influence. At the same time, some experts say that the existing judicial selection and nomination procedure is adequate, as “in any case, the majority of judges are qualified for their posts”. Such experts say that the need to revise procedure for dismissal of judges whose qualifications and integrity fall below the required standards presents significantly larger problem. “We must have some order in procedure for dismissal of judges with inadequate qualifications as the selection process gives no instant answer on whether or not the particular judge is suitable for the post”. At the same time, the institute of disciplinary responsibility requires updating to disable a groundless dismissal of those judges who happen to have violated the oath. Also, remedial devices are required to prohibit groundless harassment of the judges.

The present legislation outlines two options for judicial selection and nomination of administrative court judges: first, a 5-year term nomination by the President of Ukraine, and second, an indefinite-term nomination by Ukraine’s Verkhovna Rada. The first appointment procedure covers all stages required for nomination of judges to general courts
: an application of a candidate for the position of the judge to the special qualification commission comprising of administrative courts’ judges and the regional SCA office representatives; implementation of the special inspections, validation examinations, submitting application papers to the SCA (which, in turn, submits the papers to the High Council of Justice of Ukraine, HSJU); initial screening of the papers by the HSJU qualifications commission; open voting at HSJU session; preview of the candidate’s application papers by the Secretariat of the President; signing of the Presidential Order on the appointment to the post of judge for the first time; oath taking.
The appointment procedure for an indefinite-term nomination consists of: the application of a judge whose initial 5-years term is over to either SCA, the head of the Supreme Court of Ukraine, or the head of HACU; announcement about the forthcoming judge nomination in the regional and official media; candidate’s qualification test; nomination recommendation from the qualification panel; initial application screening at a session of the Legal Strategy Committee. The latter submits the recommendation to Ukraine’s Verkhovna Rada, then the MPs vote at a session either for approving or rejection of a candidate for the position of the judge. Each of the mentioned procedures is finalised by an official decree of HACU Head about the judge’s appointment.

Nomination of the judges to administrative courts is a drawn-out process, with majority of delays occurring at the last selection stages, in the Secretariat of the President and in the Verkhovna Rada of Ukraine. While the judges nomination approval delays at Verkhovna Rada are closely linked to political developments in the country and a periodic (at times, protracted) inefficiency of this legislative body, the application delays at the Secretariat of the President stage have no apparent reason, and are subjective, according to the majority of experts. There is no legal definition of a timeframe required either for the President or Verkhovna Rada to reach a final decision about selecting or nominating a judge, so practically the delays reach 6-8 months from the application submission date. Experts say that the refusal of some MPs to vote for judge selection means putting certain pressure on the judge being selected, which has a particular meaning in the context of administrative jurisdiction.

In parallel to forming the system of administrative judges, there is also the process of forming the qualification panel of administrative courts’ judges. Practically, this institution was created in May 2006, when the members of the collection were elected at the first conference of administrative judges. Prior to the venue, Ukraine’s Supreme Qualification Panel of Judges took part in appointing judges to the administrative courts. In general, the issue of qualification panels is controversial enough for experts, as there are contrary opinions on the efficiency of and requirement for such panels. The legislation defining courts system says that, in Ukraine, judges’ qualification panels form a system which includes HJQC, qualification commissions at special-purpose and military courts, regional qualification panels at the general courts, formed at the special-purpose regional appellate courts’ centres. Some experts favour High Qualification Panel only instead of the system of special-purpose qualification commissions; such panel would supervise all process of judges’ selection, including administrative courts’ judges. At the same time, those are only separate arguments, which in reality translate into creation of regional administrative courts and, respectively, regional qualification commissions of administrative courts, as required by the current legislation.

Since the members of the qualification commissions are elected on civic grounds for a three-year term, experts are sceptical about the members’ ability to select a right candidate for the judge position. The HACU judges are developing for the formed regional qualification commissions of administrative legislature a single list of criteria and requirements covering the age, experience, professional qualification and moral and ethical qualities for the candidates to judge positions. To the date, there are no official criteria for judges selected from the pool of candidates, which renders impossible monitoring of the judges’ selection from the reserve.

The particular features of judges’ nomination and appointment are present throughout administrative courts of various levels. Experts note, the problem of filling HACU judges posts isn’t as pressing as the issue of filling the judges vacancies in appellate and regional administrative courts, which is due to objective causes, first of all – a desire of some politicians and businessmen to have in such courts the so-called “pocket judges”, who could help in approving a “required” court decision. The number of candidates for the post of appeal or regional administrative court is relatively low (usually, 1-2 candidates for each judge vacancy), so there is the need for qualified selection of candidates for the position of an administrative court judge, with adequate moral, personal and professional qualities. Some experts are siding with an opinion that judges, members of Parliament and General Prosecutors must be elected, which would have improved transparency of the nominations.

Within judges of administrative courts, over a third are females. Among 45 HACU judges, 13 are women and, note HACU insiders, in the process of filling in the vacancies, the number of women-judges is set to grow.

Key challenges

Judicial selection and nomination to the posts in administrative courts is governed by the same rules and procedures as for general courts judges, which many experts view negatively. While not pressing for a radical overview, we recommend development of efficient procedures for dismissal of judges whose qualifications and integrity fall below the required standards.

Currently, judicial selection and nomination for administrative courts (the first nomination for a 5-year term is done by the President of Ukraine, while election of judges for an indefinite term – by the Verkhovna Rada of Ukraine) are delayed significantly; the longest delays occur on the later stages of the selection procedure: at the Secretariat of the President and in the Verkhovna Rada of Ukraine. There is no legal definition of a timeframe required either for the President or Verkhovna Rada to reach a final decision about selecting or nominating a judge, so practically the delays reach 6-8 months from the application submission date, which is a long period for administrative courts being formed.

Both nomination procedures cover all steps required for appointing judges for general courts. The difference lies in requirement to pass a qualification test at the Qualification Panel of Administrative Courts’ Judges of Ukraine (QPACJU) or a relevant regional special-purpose commission. QPACJU has already been formed, but setting up the highly-needed regional qualification commissions for administrative courts is impossible without creating relevant administrative appeal courts.

Another problem is the complexity of administrative judges’ selection process which stems, on one side, from strict standards for candidates to the judge position (in first place, moral and personal commitment, as well as professional and administrative experience), and on the other side, from the desire of some politicians and businessmen to lobby to a judge’s post people who could give “friendly” case decisions. This problem is the most pressing in the formed regional and administrative appeal courts.

Proposals

1. Within judicial selection and nomination to administrative courts, to design transparent rules and dismissal procedures for judges whose qualifications and integrity fall below the standards required for the position.

2. Specification of the timeframe for the final decision by the Secretariat of the President and by Verkhovna Rada of Ukraine regarding approval or selection of an administrative court judge, counting the time from the application receiving by the bodies.

3. Forming of regional qualification commissions for administrative courts in parallel with setting up administrative appeal courts, which is required for further judicial selection and nomination.

4. Nominating the administrative court judges with consideration of objective criteria for assessment of moral and personal qualities, as well as the candidate’s experience in dealing with public law disputes.

	From the in-field interviews:

“Today, they nominate the people who mustn’t be judges at all. I am certain they must have been a chance people even in their university… I don’t want to say anything bad about HACU judges, those people are from the Soviet days, they began back in 1970-1980, so I am certain that there are qualified professionals and I can’t say anything wrong about them”.

“We gave [at the studies – author’s note] huge theory part. There is the Code and norms, but if a person doesn’t know what is the public dispute as there is no such definition in the Code, we must pay a lot of attention to theory. Afterwards, the judges of the Supreme Court read the seminars on concrete practical matters. Now we design career development courses covering more important issues, such as separation of the legal authority. The majority of issues discussed are challenging, but quite often the answer is at hand, for many people it’s simply new and hard”.


Qualification of the paralegal staff at the courts’ apparatus
	Conclusion:  The practice of HACU creation and operation shows that the formed administrative courts are staffed with auxiliary paralegal personnel to the very minimum required for managerial support of the court’s operation and bookkeeping. The low salary of the paralegal staff is so far balanced by career growth prospects, as qualifications level of court’s paralegal staff is rather high.


Overview of the situation

In each administrative court created, allowance is made for the court’s administration which ensures organisational, managerial, informational and technical support of the court’s operation. SCA of Ukraine specifies that the staff of the city administrative courts must include: an administration head, a chief accountant, an assistant of the court’s head, an HR consultant, a court’s statistics consultant, a senior secretary, court session secretaries, judges’ assistants, back office staff, a librarian, an archives manager, maintenance support specialists and other technical personnel. Every judge (apart from the head of the court) must have a judge’s assistant and a court session secretary. Also, the session head in administrative case could appoint a registrar. Since CAPU Article 12 requires recording the full court hearing on the tape, and only technical recording serves as the official record of a hearing, a computer operator is included in the staff.

The staff of the appellate administrative court includes an administration head, a chief accountant, an assistant of the court’s head, a chamber manager, a senior consultant, an HR consultant, a Clerk of court chambers, court’s senior secretary, a computer operator, an archives manager, a librarian, real estate maintenance person and a janitor – 16 personnel in total. After administrative courts of all levels are set up, relevant seminars are planned for the courts’ heads, which definition must include accountants, HR managers, etc.

The particular feature of the personnel at the created administrative courts is that the staff consists of prevalently young, educated, qualified people who understand why they work at administrative courts and aim at achieving real results. This situation is indicative for the HACU, where the quality, efficiency and responsibility of the court’s personnel are credited to the court’s Head, while the key personnel qualities are summarised in several words: “HACU personnel is well-schooled, there are extremely high demands to them”. The main problem for administrative courts personnel is that as in other general courts, the salary is extremely low – 300-400 UAH, which results in even HACU administration being understaffed: out of 220 personnel only 153 staff is working.

The courts’ personnel have a civil servant status. Although the Civil Service legislation requires the civil servants selection to be competitive and on the qualification merits, those requirements are infrequently observed in employment procedure for the servants of court system. While the judges assistants are selected from the personnel working at other courts (in candidate selection, the prerogative is given to judges’ selection), the other categories of the courts’ personnel are selected from the wide variety of sources: by announcing a competition for the vacancy, via Civil Service reserve, via information of the state unemployment service, etc. In the circumstances of creating the administrative courts, employing the court’s personnel seems unlikely without an interview of the candidate with the Head of the relevant court.

The state implements certain steps for improving the qualification of administrative courts’ personnel, which are supervised jointly by the Judicial Academy of Ukraine and HACU. Thus, in 2006 there was a seminar for the assistants of HACU judges and other paralegal staff regarding the necessity to monitor and explain the changes to the regulatory and legal framework instigated by the legislative authorities. On the completion of the seminar the participants took up a test, answering a number of questions. Such studies must be systematic, implemented both for HACU personnel and the staff at administrative courts of lower level.

Key challenges

The practice of HACU establishment and operation shows that the formed administrative courts are staffed with auxiliary paralegal personnel to the very minimum required for managerial support of the court’s operation and bookkeeping. The low salary of the courts’ staff is so far compensated by career growth prospects, as qualifications level of court’s paralegal staff is rather high, according to the experts. At the same time, specific nature of procedures on administrative disputes resolution require systematic informational and educational training with the personnel of administrative courts of different levels, aiming to improve the personnel’s capacity to give a short professional consultation to a plaintiff applying to a court, or to help a judge in writing up a draft of the court’s decision and other service documents.

Proposals

· It is necessary to retain high qualification and reliability level of administrative courts’ personnel (first of all, the HACU) despite the low salary, creating and supporting the career growth prospects.

· To implement the systematic informational and educational training for the personnel at administrative courts of all levels (according to creation dynamics), so as to improve the personnel’s capacity to give the necessary consultations on administrative legislature to the plaintiffs applying to a court, or to help a judge in writing up a draft of the court’s decision and other service documents.

	From the in-field interviews:

“I want the courts to have educated, qualified professionals. Also, enthusiasts, who would work for low salary with knowledge that having worked a certain time, having had certain schooling, they would become candidates for a judge position, they would be the judges”.


Execution of jurisdictional powers

	Conclusion: The new CAPU significantly expanded the jurisdictional powers on reviewing the administrative acts and obligations of the state authorities on certain actions. However, the procedural changes in administrative cases have resulted in overload of HACU judges, which is particularly illustrated by the lack of specialised administrative courts of appeal. This situation requires solving the issue of implementing certain appeal filter for the cases received by the High Administrative Court as the cassational instance. Absence of such courts of appeal limits the ability of HACU judges to process as many administrative cases as possible, since many of those could have been considered at a local level or at a level of an appeal body.


Overview of the situation

Administrative cases processing at the appellate and cassational instances. According to Article 20 of the CAPU, the HACU reviews decisions of first instance and appellate courts as the cassational instance, while in the cases defined by Article 77, Clause 6, the HACU reviews as the appellate instance, as the appellate court, which jurisdiction extends over the city of Kyiv. As the regional administrative court is only being formed, its functions exercised by the court of Pechersk Borough of Kyiv. As the Central Electoral Commission (is located within the jurisdiction of this court, it also acts as the Kyiv regional court, processing appeals on decisions, actions or inaction of the Central Electoral Commission; the HACU, as an appellate instance, reviews only the decisions of this court. During 2006 Parliamentary elections, the HACU reviewed 51 court cases as the appellate court.

A special collegiate body of judges for reviewing elections’ appeal cases was formed by the order of the Court’s Head. The decisions on those electoral disputes were final and without appeal right, since decisions of HACU the cassational instance are final and the Supreme Court could re-examine them only in exceptional instances. Also, HACU considers some cases as a court of original jurisdiction, particularly if it applies to the cases regarding establishing of election results or removal of a Presidential candidate registration by Central Electoral Commission. At the same time, such disputes are seasonal, from one election to another.

According to some experts, decision is needed on the issue of installing certain filters for appeals arriving to High Administrative Court as the cassational instance. The experts explain why. There are three jurisdictional instances: first instance court, appellate court and cassational court. During consideration of a case, the sides cannot provide additional evidence or new witnesses, there can be nothing new. In fact, the side called up in cassational case repeats everything there is to its appeal case. However, the legislation stipulates that any side that requests presence may be present and must be called to such a session. This, practically, lengthens the consideration procedure for such appeals. And here, according to some experts, the following changes are practical – not all sides should be invited to the cassational consideration; the sides should be present at the cassational consideration only if at least one of the panel of judges who are considering the case has doubts on accuracy, legitimacy, impartiality of the conclusion of the first instance court or subsequent decision of the appellate court. This is why the filters are being proposed. Also, such filters exist in other countries, for example, by claim amounts: in Germany, if the claim amount is below €600, the case will never be considered in cassational instance, i.e., appellate instance will be the last.

Experts say, lack of such filters will limit the ability of judges to consider court cases. In the European countries, citizens have by high legal awareness; therefore operation of administrative courts is highly efficient. Generally, efficiency level of a legal system could be defined by the number of cases processed at the local courts. Basically, the more cases are finalised at the first instance courts without going as an appeal to a higher court, the more efficient a jurisdictional system is. Regretfully, in Ukraine the smallest and least significant cases are reaching higher instances, which increases workload on the courts. With this in mind, some experts consider it necessary to reform procedural legislation rather than either creating new types of courts or increasing the number of judges. In their opinion, some kind of restrictions for the cassational complaints would be expedient.
Judicial processing of appeals on regulatory and legal framework. Judicial processing of regulatory and legal framework such as Presidential decrees on dismissal of the Prosecutor General or other high-ranking officials, regulations of the Cabinet of Ministers of Ukraine, various instructions of ministries, decisions of local self-government bodies etc. is done by HACU judges during the process of considering the relevant administrative case. Yet the inspection follows the letter rather than spirit of the Law – whether this or that act had been signed correctly, whether it had been countersigned in appropriate departments or relevant dedicated structures, etc. Forecasts anticipate high load on the appellate courts and growing number of cases on reviewing legal grounds for administrative acts. The data available on administrative cases at the general courts confirms multidirectional trend of regulatory and legal framework reviewed judicially (Table 3.1).

Complying with procedural timeframes. For the first instance courts as well as for appellate and cassational instances, another problem is crucial, that is, constant violation of procedural timeframes, since currently for judges it is not realistic to follow them. With the number of cases submitted to HACU by the Supreme Court and the High Commercial Court, those cannot be considered within timeframe defined by the CAPU. The CAP drafters didn’t take into account objective and subjective reasons vital for procedural timeframes. The objective reasons have already surfaced in HACU operation – high number of cases and tight deadlines: a case must be processed within two months’ period. Instantly, another issue springs up: once a complaint had been filed, not later than the next day it must be transferred to the judge. As a result of high number of cases being submitted to HACU, its judges today literally have no time to implement this legal regulation. The similar situation with violation of administrative cases procedural timeframes is observed in the first instance courts of almost all regions of Ukraine, in the cities – more so (Table 3.2.). Neither the state nor the lawmaker realised that there will be so large number of claims from claimants and appealers. On the one side, administrative judicature has a great advantage – it develops at much higher pace than other judicature – but there is a negative moment of overt violation of the law.

Table 3.1.

Processing of administrative cases by first instance courts in 2005*

	
	Cases submitted
	Cases finalised
	Cases unconsidered
	Amounts fined, UAH

	Cases linked to з Public Service
	4,037
	2,569
	1,478
	1,812,374

	Cases on signing and implementation of administrative agreements
	24
	12
	14
	-

	Disputes between bodies of authorities regarding exercising their administrative rights 
	37
	25
	16
	-

	Cases on appeal decisions (regulatory legal acts)
	305
	154
	183
	29,536

	Cases linked to electoral process or referendum process
	46
	23
	24
	-

	Cases on impeachment of Verkhovna Rada deputies
	6
	3
	3
	-

	Cases on appeal decisions, acts or inaction of the authorities
	18,550
	10,286
	9,301
	269,065

	Cases on removing limitations on right to peaceful demonstrations
	3
	2
	1
	0

	Cases on limitations on right to peaceful demonstrations
	25
	23
	2
	-

	Other cases
	4,553
	2,040
	2,868
	1,810,573

	Total cases
	27,586
	15,137
	13,890
	3,921,548


 * During the year the courts also considered administrative cases unprocessed by 1 January 2005 (1,441 case in total).

Source: Data of the State Court Administration (unpublished), 2006

Table 3.2.

Missing the timeline of processing administrative cases by the first instance courts during 2005*

	Oblast
	Cases submitted
	Cases finalised
	Cases where procedural timeframes have been violated
	Cases not processed in two-months’ period, remaining by the end of 2005

	Crimea Autonomic Republic
	1,648
	770
	241
	416

	Vinnytska
	753
	528
	20
	24

	Volynska
	285
	126
	0
	7

	Dnipropetrovska
	1,151
	548
	173
	383

	Donetska
	1,868
	1,041
	213
	140

	Zhytomyrska
	2,510
	322
	52
	910

	Zakarpatska
	886
	958
	142
	8

	Zaporizka
	900
	405
	39
	208

	Ivano-Frankivska
	554
	269
	20
	60

	Kyivska
	1,734
	1,254
	43
	54

	Kirovogradska
	493
	251
	73
	119

	Luganska
	717
	352
	50
	128

	Lvivska
	1,217
	1,012
	19
	36

	Mykolaivska
	352
	193
	11
	18

	Odeska
	1,287
	605
	156
	276

	Poltavska
	655
	371
	37
	71

	Rivnenska
	334
	190
	13
	35

	Sumska
	512
	325
	72
	37

	Ternopilska
	160
	120
	7
	3

	Kharkivska
	1,164
	550
	157
	291

	Khersonska
	509
	299
	0
	12

	Khmelnytska
	433
	264
	15
	23

	Cherkaska
	485
	339
	64
	28

	Chernivetska
	126
	59
	10
	8

	Chernyhyvska
	693
	413
	40
	27

	City of Kyiv
	5,655
	3,429
	1,303
	709

	City of Sevastopol
	486
	125
	56
	190

	Total
	27,467
	15,118
	3,026
	4,204


Source: Data of the State Court Administration (unpublished), 2006
Key challenges

The new CAP significantly expanded the jurisdictional powers on reviewing the administrative acts and obligations of the state authorities on certain actions. However, the procedural changes in administrative cases have resulted in overload of the HACU judges, which is particularly illustrated by the lack of specialised administrative courts of appeal. This situation requires solving the issue of implementing certain appeal filter for the cases received by the High Administrative Court as the cassational instance. Absence of such courts of appeal limits the ability of HACU judges to process as many administrative cases as possible, since many of those could have been considered at a local level or at a level of an appeal body. The violations in administrative cases consideration deadlines also speak in favour of filter approach. Also, the existing three-level structure for the general courts and four-level structure – for the administrative and commercial courts complicates the understanding of administrative cases processing by the instances – among both general population and the professional legal experts.

Proposals

1. There is a need for additional explanations in different population groups (including the professional legal experts) on the essence and particular features of administrative cases processing in various instance courts.

2. In order to reduce the workload of HACU judges, the issue of installing certain filters on complaints arriving to HACU as the cassational instance must be discussed (among judges and experts) and solved.

3. Soonest creation of the appellate and regional administrative courts is required for consideration of maximum number of administrative appeal cases at their level so as to decrease the inflow of cassational cases to the HACU.

	From the in-field interviews:

“There is a saying, “... let the world perish, the Law must triumph”. It is often cited, but only the first part. The second part means, it says that wrong is the law which could destroy the world. Therefore, our laws are good, but from this point of view they are wrong. In order to consider one appeal of one claimant, we practically refuse, due to objective reasons, ten other claimants whose cases could have been considered for the same period.”


Providing courts with premises

	Conclusion: Administrative courts system of Ukraine consists of: HACU, 7 appellate and 27 regional administrative courts. Today, only HACU has accommodation adequate for rendering justice. Two more courts (in Kharkiv and Vinnytsia) received accommodation but it requires refurbishment which obstructs normal work conditions for judges. The remaining courts have no appropriate accommodation: some courts (with already appointed heads of the court) have no accommodation due to absence of adequate proposals from the regional state authorities and adequate financing; other courts (where there is an agreement of HACU or SCA with the local state authorities on rental of premises) – are unable to officially receive the premises due to the absence of the court heads. The situation requires the political will and a joint approach, as according to the Presidential Decree, the administrative courts must be created by 1 September 2006, while the problems with accommodation give little hope that the process will be finalised by the end of 2006.


Overview.

The SCA of Ukraine organises and finances construction and repairs of administrative courts’ buildings. The SCA also controls all expenses linked to construction or buildings repair works. Out of all administrative courts, only HACU has accommodation with adequate technical and functional facilities. Originally, HACU was renting the premises of military courts (one HACU panel was sitting at military court of Darnytsia District in Kyiv, two more panels – at Appellate military court, Accounting and HR departments were housed at the Ministry of Justice), while some of its judges worked at home. The building initially proposed to HACU had collapsing floors, mouldy ceilings and ruptured radiators.

Now HACU rents a building in Kyiv (8 Moskovska Street) with court hall and working rooms for judges, their assistants, and paralegal personnel. Though the building is large (over 2,000 sq. m.) and all repair works have been completed, it was intended for entirely different purposes (the building was owned by the former military factory Arsenal) and therefore doesn’t meet the international criteria for rendering justice. On the one side, HACU judges generally have own cabinets, refurbished and with air-conditioning, but on the other hand, many HACU vacancies are still open, and filling up the vacancies would mean that the judges have to share the chambers. The judges’ assistants work in the same cabinet with secretary of judicial sessions and other court’s personnel. In total, up to 8-9 people are usually working in one room.

Though the refurbishment has been completed in the majority of offices, there is still work to be done in the corridors and the court’s entrance hall. The courtroom is of moderate size and without air-conditioning, which complicates staying there for plaintiffs, defendants and third parties, as well as judges themselves as the latter often have to spend all day there dressed in gowns listening to the sides. In order to ensure the safety of judicial proceedings, near the courtroom a separate room has been allocated where the sides to the case could leave their belongings. At the same time, the case is known when during a judicial proceedings one of the present in the courtroom was observed to have a firearm, and then proposed to leave it in the storage room. This fact, and rather light court protection (one police officer in the court’s hall) illustrate the need to create extra safety for the judges and court’s personnel as well as for the sides to a judicial trial. The permission of a judge or the court’s personnel is required to receive a pass to the court, but the court security also needs a metal detector as the only way of entering the courtroom.

It must be noted that the sides to a judicial trial aren’t provided with a separate premises and they have to wait for the decision in the corridor near the courtroom. The four storeys high court building has only one elevator, with no access for the disabled. At present, the judicial decisions papers and other court documentation are stored in separate rooms which are unadjusted for a long-term storage. Case papers can be studied in judge’s chambers, court office or in corridor. So far the court has no separate room for studying or copying case papers. There are efforts of the court’s personnel to create a friendly atmosphere, but narrow corridors, absence of waiting rooms and separate rooms for confidential conversations of solicitors and their clients – all this indicates that the building has not been built as a dedicated HACU office block.

The problems with administrative courts’ premises are being gradually solved. As have been mentioned above, out of 7 appellate courts and 27 regional administrative courts, only two have received accommodation (in Kharkiv and Vinnytsia), where now refurbishment is in progress. The search is in progress for adequate premises for four more courts, where courts heads have been appointed and minimum required number of judges has been selected. The main problems that arise are linked to several factors: lack of financing allocated by the state for acquisition of courts premises, the need for a court to have a building where between 60 and 250 personnel (depending on the city and the instance of the court) must work simultaneously, absence of adequate propositions for a court buildings from the local state administration authorities (emergency condition of a building, its remoteness from the centre of the city, disputable ownership rights for the property, etc). HACU top officials together with the SCA of Ukraine search for buildings fit to house administrative courts in different regions of Ukraine, and in some regions such buildings have been found but require refurbishment which can’t be started prior to the official transfer courts, which in turn must have the court’s head and selected (or appointed) minimum of the judges. The start of operation of each regional administrative court is announced by the State Court Administration of Ukraine via the local and national official printed media.

Key challenges

Administrative courts system of Ukraine consists of: HACU, 7 appellate courts and 27 regional administrative courts. Today, only HACU has accommodation adequate for rendering justice. Two more courts (in Kharkiv and Vinnytsia) received accommodation but it requires refurbishment which obstructs normal work conditions for judges. The remaining courts have no appropriate accommodation: some courts (with already appointed heads of the court) have no accommodation due to absence of adequate proposals from the regional state authorities and adequate financing; other courts (where there is an agreement of HACU or SCA with the local state authorities on rental of premises) – are unable to officially receive the premises due to the absence of the court heads. The situation requires the political will and a joint approach, as according to the Presidential Decree, the administrative courts must be created by 1 September 2006, while the problems with accommodation give little hope that the process will be finalised by the end of 2006.

Proposals

1. Provision of the formed administrative courts with court premises must be controlled by the President of Ukraine and Verkhovna Rada of Ukraine, as absence of well-defined political will on the issue threatens to impede with operation of regional and appellate courts till 2007.

2. In the cities where agreements on allocating premises for the administrative courts have been made and the process is delayed only by the absence of an appointed court head or the required minimum of judges, the issues must be solved with help and support of the Secretariat of the President and by Verkhovna Rada of Ukraine, since these bodies must approve the proposed candidates for judges positions in shortest term possible.

3. To examine an option of transferring premises now taken by the military courts, if such are downsized, to administrative courts.

	From the in-field interviews: 

“There is a saying, “... let the world perish, the Law must triumph”. It is often cited, but only the first part. The second part means, it says that wrong is the law which could destroy the world. Therefore, our laws are good, but from this point of view they are wrong. In order to consider one appeal of one claimant, we practically refuse, due to objective reasons, ten other claimants whose cases could have been considered for the same period”.

“There was even a Decree of the President of Ukraine, and orders of the Cabinet of Ministers of Ukraine, to find and secure adequate premises, but regretfully, regionally the issue is put on the self: “Cannot find because there are no such premises”. We travel to regions, meet the heads of state administration bodies, search for at least temporary premises for the courts to start operating, and then we will search for the financing for construction work, or possibly for some transfer. Please understand: the justice must be rendered in appropriate premises! We also have had difficult times, initially we worked in military courts’ premises… Since now there is a tendency of closing down the military courts, they have many empty premises…”

“The judicial safety in our court [HACU – author’s note] – very low. We understand, ‘glasnost’, but ‘glasnost’ does not mean that people walk down the street and than all of a sudden enter the court, enter the cabinets, wherever they want, or the courtroom… If they want to come in, at least they must state which court, which court session, what do they want, etc.”

“In processing the cases filed by political parties on the decision of Central Electoral Commission on approving the results of the election of 26 March 2006, there were people with firearms in the courtroom, we even had to announce a break for them either to leave the courtroom or deposit their weapons. You understand, don’t you: armed people as onlookers in the courtroom, it’s nonsense!? If you walk farther down Moskovska Street, there is a restaurant where the clients are checked whether they have firearms. But then, people come to the court, particularly, such an important case is being considered – and for some reason, there is no way to provide our security with metal detectors. We have locations to store firearms in – please, deposit your arms and go to the courtroom, listen. That’s why the security is low, not to mention security for judges outdoors”.


Compensation of judges and salaries of court officials
	Conclusion: 
Compensation of judges of administrative courts today are estimated as adequate to duties performed, whereas wages of other officials of administrative courts are extremely low and require revision and increase. In particular, the monthly salary of judge’s assistant is more than 10 times less than the monthly salary of the judge though the judge’s assistant also has extremely great burden. Rather high amount of wages of judges of administrative courts is considered essential for the judges to be independent of the authorities and to use, to a lesser extent, side benefits (to which they have the right) which potentially create the possibility to influence the judges. At the same time, local authorities and the Cabinet of Ministers of Ukraine too should pay attention to the necessity of performance of obligations with regard to provision of judges of the administrative courts appointed or elected to a post with individual housing.




Review of situation

The majority of experts agree that today the payment of the judge of administrative court is adequate to duties performed by them. According to legislation the wages of judges consist of official pay, bonuses, surcharge for qualification category, long-service bonus and other extra bonuses. These extra bonuses have the nature of surcharges for a scientific degree of candidate or doctor of sciences, “Merited Lawyer of Ukraine” honorary title, and also for special nature and intensity of work. Besides, chairmen of courts have the right to give bonuses to judges, but only within the limits of economy of a payment fund”. With the account of Draft Law on status of judges, prepared by the National Commission on Strengthening Democracy and Statement of Supremacy of Law and submitted for consideration of the Verkhovna Rada of Ukraine, payment of a local judge will consist of salary, surcharge for rank and title. The salary is 15 minimal wages. If in the year’s end the wages will be UAH 400, then the salary will, accordingly, constitute UAH 6,000, the extra charge for qualification category is 50-100 % of the official pay. Thus, the minimal wages of the judge will constitute UAH 9,000. However, if it is the judge of a district court, his/her wages will be increased in addition at 10 %; appeal court - at 20 %; specialized court - at 30 %, etc. 

Though the present offered official pays of judges have not become effective force, there exists very big difference between wages of judges and their assistants and other officials of the court’s staff. If the judge receives UAH 3-4 thou., the court’s secretary - UAH 400-500, which is the result of the status of the court’s officials as civil servants. Accordingly, the wages of judges are regulated by the Law on Status of Judges, and wages of other court officials – by the Law on Public Service. The question of necessity of wages increase of the court’s officials has been repeatedly discussed at the Council of Judges, but so far there are no changes and, as the experts have observed during the interview, such changes should be expected not earlier than 2008, as the respective amendments should be affirmed by the Verkhovna Rada of Ukraine. Therefore, though according to the SCA of Ukraine, significant growth of expenses on wages to judges and the staff of administrative courts (see Table 3.3.) is envisaged in 2007, it concerns judges to a greater extent.

Table 3.3

Limiting parameters of maintenance expenses of appeal and local administrative courts in 2006-2007
	
	2006 budget 
	Including wages
	Expenses projections for 2007
	Including wages
	Growth rate of expenses of 2007 budget to 2006
	Growth rate of expenses on wages in  2007 to 2006

	Exercise of justice by appeal administrative courts
	8 193,2
	5 491,6
	12 158,8
	8 665,8
	48,4
	57,8

	Exercise of justice by local administrative courts
	19 336,2
	11 003,4
	35 753,9
	24 462,6
	84,9
	122,3


Source: Data of the State Court Administration of Ukraine (unpublished), 2006

Judges of administrative courts also enjoy, as well as all judges, a number of fringe benefits, in particular, the free of charge use of public transport, 50 % payment discount of municipal services and annual vouchers for sanatorium treatment. In 6 months after appointment or election to a post the judges should also be provided with individual housing. This obligation is assigned to local authorities in case when it concerns the judges of local and appeal level, and to the Cabinet of Ministers of Ukraine when it concerns the judges of the High Administrative Court of Ukraine. According to the current legislation, in case of not provision of the judge with such housing accommodation in terms indicated, the court can purchase the housing accommodation for the judge at the expense of the State Budget, with the subsequent compensation of those expenses by the corresponding local authorities. However, the problem of provision of judges of administrative courts with housing is closely connected with problems of provision of courts with premises and even the HACU judges should live in hotel rooms for a long time, because the problem of their housing provision is too delayed. Some judges solve housing problems on their own (from time to time at the expense of the interest-free housing credits guaranteed by the state), anxious as little as possible to ask for assistance and help from the local authorities as they are aware of a possibility of influence on their activity.      

Basic problems

Wages of judges of administrative courts today are estimated as adequate to duties carried out whereas the wages of other officials of administrative courts are extremely low and require revision and increase. In particular, the monthly salary of assistant to the judge is more than 10 times less than the monthly salary of the judge though the assistant to the judge’s burden is also extremely great. Rather high sizes of wages of judges of administrative courts are considered essential for the judges to be independent of authorities as well as little possible use of fringe benefits (to which they have the right) that potentially create possibility for influence on judges. At the same time, local authorities and the Cabinet of Ministers Ukraine do not fulfill their obligations to the full concerning the provision of judges of the administrative courts appointed or elected to a post with individual housing. As the problem of provision of judges of administrative courts with housing is closely linked with the problems of courts provision with premises, the political will should be demonstrated with regard to the solution of those components of administrative court system. 

Urgent needs

1. The issue of wages of officials of the staff of administrative courts requires revision towards the adequacy of their level to duties carried out by the officials with the account of their status of civil servants 

2. Level of labor remuneration of judges of administrative courts should be sufficient for attraction and retention of qualified judges at their posts, and to enable them to support their families and to live without using various privileges which potentially create possibility of influencing the courts and judges. 

3. There should be revised the principles of provision of judges of administrative courts elected or appointed to their posts with housing in order to insist on the performance by local authorities and the Cabinet of Ministers of Ukraine of their obligations with regard to providing them with individual housing to the full. 

4. As the problem of provision of judges of administrative courts with housing is closely connected with the problems of provision of courts with premises, the political will should be demonstrated as to the solution of those components of the administrative court system. 

Material and technical support of courts
	Conclusion: Administrative courts require provision with computer and office equipment in quantity, sufficient for effective consideration of legal cases. Today even HACU is not provided with computers to the full, though compared with other courts the situation in it is much better: judges are provided with computers, but other court officials are not provided sufficiently with them. HACU requires the means necessary for statement of litigation, new programs of office-work, new telephone lines, licensed software, printers, scanners, copiers and so forth. Judges also require regular provision of them with current legislation materials.  




Review of situation

Creation of a system of administrative courts, together with the need of providing them with premises, is also accompanied with the problems of logistical support of courts and judges. According to legislation, provision of local and appeal administrative courts with technical equipment, including necessary means of litigation statement, organization of introduction computerization for court proceedings and office-work in the courts is within the terms of reference of the SCA Ukraine. In particular, the measures should be taken, with its direct participation, connected with the provision of judges and court officials with computer equipment, connection to the Internet network, creation of local computer networks in the courts and so forth. As the issues are not yet solved finally of provision of created administrative courts with premises then actually there is no base for the analysis of their logistical support level. Though the experts have noticed in the interview, that computer and office equipment is being purchased by the SCA of Ukraine, this quantity is obviously not sufficient. And though today each judge of the local general court, including those who considers the administrative disputes, is provided with computer, part of those computers are very ancient. At the same time, officials of the general courts are not provided with computers in the required quantity and legal cases are often handled manually. A lot of outdated equipment, that has already failed, that should state the litigations, but does not state them. Therefore, the technical provision is the systems problem of Ukrainian court system and it should be resolved with regard to all courts, general and specialized. 

Speaking of HACU, experts pay attention to rather high level of provision with computers of judges though still many court officials are not provided with them. In court there are technical means required for statement of litigation, but not in sufficient quantity for complete statement of all sessions. There are programs of office-work developed, but they have a lot of deficiencies as the program developer was selected on tender conditions, which, first of all, considered the cost of work, instead of its quality. As a result, the programs are often suspended, flounder from a working rhythm and court officials are compelled to keep the necessary information (just in case) in printing. In the court, there a local computer network is created with an access to the Internet network, to legal and other information resources. As there are only three telephone lines in the court, one of them is totally allocated to the Internet access. And all judges and court officials have to communicate over other two lines, thus considerably reducing citizens’ access to court services. 

On the other hand, as the counterfeit software is being applied, judges have to make themselves secure, using additional programs and computers purchased at their own cost. During interview the research group has obtained confirmation that the court is really insufficiently provided with necessary equipment: there are no computers for staff officials, there are only two printers, one scanner and one copier for the whole High Administrative Court. Besides, there are absent experts (system administrators) for maintaining computers in working order or making necessary repair. 

HACU judges during the interview informed, that they use their own computers, printers and other equipment, and the equipment received from the state they have handed over to assistants and secretaries. As the loading on HACU judges and their assistants, who should work with great amount of information, its continuous search, preparation and writing of court decisions is constantly growing, the issue of provision with sufficient quantity of equipment requires urgent solution. Problems with sufficient computer provision of the court’s staff retard the completion of creation of the court’s unique electronic database (with search function) with the information on all the registered administrative cases, which is in a state of formation. 

Separate question is the provision of judges with current legislation materials. Judges who are involved in consideration of administrative cases, use  "Liga-Zakon" database in their work; every HACU judge has this database installed in the computer. But as the legislation is constantly updated and changes and additions are constantly made to different laws, codes, instructions and so forth it is more convenient for them using their own collections of printed materials which are often purchased at their own cost. Besides, the majority of judges subscribe to periodicals for own usage on their own. Printed texts of changes or additions are pasted by judges in their own copies of codes. Provision of courts with current legislation texts and other legal publications is assigned to the SCA. It provides each court with official publications of all codes which are used by judges as control copies during the writing of decisions. During interview the experts expressed wishes as to more frequent updating of normative materials which are purchased by the SCA for the courts, as well as providing all the judges with necessary codes, laws, other legal literature. Last time the SCA has bought literature for courts in a large amount in 2003-2004 when it has allocated UAH 5 million in a centralized manner on the acquisition of specialized scientific literature for courts and each court library should have received 52 volumes of the literature. But HACU has been created only in 2005, and other administrative courts are only in the process of creation. Therefore, the question of provision of them with special scientific and current legislation literature should be carried out by the SCA in individual procedure.

Basic problems

Administrative courts should be provided with computer and office equipment in quantity, sufficient for effective consideration of legal cases. Today even HACU is not provided with computers to the full, though compared to other courts (especially local) the situation in it is much better. Judges are provided with computers, but other court officials are not yet provided with them to a sufficient extent. The technical means required for statement of litigation are available, but not in sufficient quantity for total statement of all sessions. The programs of office-work developed on tender conditions, are of low quality therefore, court officials are compelled to keep the necessary information additionally in printing. The created court’s local computer network has access to the Internet network, but the telephone line allocated for it limits the telephone communication of judges and court officials with citizens who require their services, as only two telephone lines are left available for communication. Licensed software programs, printers, scanners and copiers are needed too. Separate question is the provision of judges with current legislation materials. 

Urgent needs

1. Administrative courts require provision with computer and office equipment in quantity, sufficient for effective consideration of legal cases. 

2. HACU requires computers for its officials; technical means necessary for statement of litigation; new programs of office-work; additional telephone lines; licensed software programs; printers; scanners; copiers. Judges also require regular provision of them with current legislation materials.  

	2.1
	Conclusions on Section 2


1. The experts distinguish the following major factors that define today’s domestic administrative court system: 

· development of a democratic nature of Ukrainian society; 

· introduction of foreign experience of exercise of justice in Ukraine; 

· common need in establishment of truth; 

· functioning legal base; 

· absence of material administrative law; 

· legal uncertainty of many terms; 

· numerous systems problems of domestic system of justice; 

· incompleteness in creation of a system of administrative courts and organizational questions connected with them.

2. Particular problem moments experts see in the certain inconsistency of the state authorities as to the formation of a system of administrative courts and appointment of judges that is quite often caused by the objective factors of a political situation in the Ukrainian society (for example, postponement of appointment of judges to the Constitutional Court of Ukraine and after-election delays with the delineation of activity of the Verkhovna Rada of Ukraine). Besides, introduction of foreign experience of administrative court system in Ukraine was initiated at the absence of the preliminary detailed theoretical study of the legal standards and terms of administrative and the public law widespread in the Ukrainian society, therefore, the norms are included in CAPU which have caused disputes and discussions among the professional lawyers and judges, which have led to dissemination of their different interpretations. And despite of advent in the country of certain theoretical-practical explanations the situation still remains unresolved.

3. Still there remains unadjusted a number of norms of administrative court proceedings, the resort to which (the reference on which) is traced in various legal acts. For many judges and participants of litigations there are not yet precisely certain the  subject differentiations of court jurisdiction in consideration of administrative disputes; explanations are needed of judiciary practice, court plenum and recommendations concerning the solution of administrative disputes, therefore, the courts quite often continue to act on their own discretion. Besides, today there are available with lawyers apart from CAPU a lot many not codified and not systematized normative acts. At the same time there are absent (extremely needed for administrative court proceedings) the normative acts which would directly regulate the legal status and procedures of activity of authorities. 

1 One of examples of such works is the manual for law faculties and legal clinics " Fundamentals of Administrative Legal System in Ukraine ", elaborated by the Center of Political-Legal Reforms in 2006 (See: Fundamentals of Administrative Legal System in Ukraine. (Manual for law faculties and legal clinics). / Under the general editorship of  Alexandrova N.V. Kuybida Р.О. - K.: KONUS-U. - 2006. - 256pp).
Hence, though elaboration and coming of CAPU into force is estimated by experts mainly as the positive moment, questions, which so far have a negative impact on the exercise of administrative court system in the country, require urgent revision:

· establishment of a system of informing the judges, lawyers, researchers, other lawyers on matters of judiciary practice, SCU Plenum explanations and practical recommendations with regard to solution of administrative disputes with the purpose of identification of consideration of administrative cases by different courts; 
· systematization and codification of isolated normative legal acts of public legal nature in compliance with CAPU;
· elaboration of normative legal acts (absent for today), which would directly regulate the status and procedures of activity of authorities and local government institutions;
· holding regular explanations (seminars, trainings and so forth) for judges, lawyers and court staff, vested with functions of resolving the administrative disputes, as to the gist of CAPU and its distinction from other codes of practice;
· finalization of issues of differentiation of powers between various courts;
· at the level of judiciary practice, the questions disputed, which do not receive the unequivocal answer in the CAPU, require resolution;
· alongside with creation of administrative courts there should be resolved the systems problems of the court system, such as the outside influence on the activity of courts and judges, their appropriate financing and logistical support, formation of the corps of judges. 
4.On September 1st, 2005, there has come into force the CAPU which is estimated by experts as the progressive and necessary document of administrative justice, though it calls forth certain misunderstanding and additional questions with judges, researchers and lawyers which require completion, especially in such directions: 

· more accurate solving the question of jurisdiction of administrative courts; 

· discussion by researchers and judges of issues as to the definition of legal terms (in particular,  „public legal relations ”, „ public legal dispute” and so forth), which are used in the CAPU, and adoption of their unequivocal definitions/interpretations; 

· elaboration of a standard with regard to verification of conformity of actions, inactivity or decisions on the conformity of rights and liberties; 

· solution of a question of appeal by the citizens of administrative decisions; 

· development of a control mechanism over exercise by the courts of a principle of initiative; 

· revision of issue on limitation of administrative court possibilities to deviate from the claim clauses. 

5. Delays in solution of those questions contribute to continuation of interpretation by courts and judges of a part of disputable CAPU norms at their own discretion, thus preventing the development of a joint national judiciary practice of resolution of administrative disputes of public legal nature. Till the time when all CAPU norms will be adapted to the Ukrainian reality, one cannot be assured that all the principles proclaimed in the CAPU, can be realized in practice to the full. Besides, the legal practice concerning the resolution of disputed issues requires significant activization, thus appreciably contributing to the solution of a question of differentiation of subject jurisdiction between various courts. Separate attention is required to the question of training the lawyers-experts of the application of the law of similarity without which it is impossible the practical exercise of administrative court proceedings according to the principles proclaimed. Such training requires the introduction both in a context of the general training of lawyers-experts in higher educational institutions, and in a context of improvement of professional skill of judges, researchers and participants of litigations who have significant experience of legal work. Special attention is required to work with judges and participants of litigations who have a significant experience in court proceedings and have got used to consider public legal disputes by the CCPU. For them, the necessity of transition to consideration of cases by the CAPU presents certain psychological and physical problems, thus resulting in formation of indifferent (and now and again the negative) attitude to the created specialized administrative courts. 

6. Many lawyers consider the elaboration and adoption of basic legal documents (Constitution, CAP, and Law on Judicial Organization) sufficient for the exercise of administrative court proceedings, not showing particular interest in their completion. At the same time, judges who resolve administrative disputes, insist on necessity of additional studies, first of all, of CAPU for the purpose of generating the uniform judiciary practice of administrative court proceedings in Ukraine and stopping the activities of judges and courts in resolving the disputed questions at their own discretion. Besides, in the domestic legislation today there is no actually legal practical and scientific examination of laws, and owing to that, more than 50 percent of court decisions are not fulfilled.

7. Many experts are inclined to see it as a separate problem of administrative justice of the biased attitude to administrative court proceedings and created specialized administrative courts on the part of the state authorities which becomes apparent in the insufficient quantity of theoretical and applied works concerning the mechanism of activities of administrative justice, insufficient attention to problems of training of professionals for specialized administrative courts, organization of the polysystem court mechanism in which the administrative justice should occupy a leading place. On the other hand, the bias with regard to administrative court system is demonstrated in the unwillingness of authorities to participate in the court sessions personally or to send their representatives, as well as in improper preparation of authorities to the legal proceeding  of the cases. Besides, administrative court proceedings often demand both from judges and from participants of administrative process of a profound knowledge not only in the world of law, but also in the sphere of management or specialized activities, which owing to improper level of preparation can complicate the procedure of dispute consideration.  

8. Though a year the cases of administrative jurisdiction are considered, there still remains absent the precise definition of administrative jurisdiction and its delimitation with other jurisdictions, and first of all with civil and economic ones. The working group is created with the SCU, called to assist judges from the SCU Administrative Chamber as to the development of resolutions of the SCU Plenum and delimitation of administrative, civil and economic jurisdictions, but actually it is not functioning and questions of jurisdiction delimitation are not resolved. Unresolved questions of delimitation of court jurisdiction in courts of highest instances impose a negative imprint on perception of problems of administrative court proceedings by judges of local general courts. Especially many problems arise at the intersection of several subjects in dispute and two or three jurisdictions connected with it, determination jurisdiction delimitation and definition of jurisdiction of cases in the event of possible application of two jurisdictions. 

9. Other problems, which arise at the consideration of cases of public legal nature, are connected with the court order enforcement and they are predetermined not by the CAPU, but by the Law on Court Order Enforcement in force and its execution. Though the execution of court decisions (including the administrative) should be traced and they are really traced, there are many nuances which enable the debtor or organization which should make certain actions, to evade the performance of decision, to postpone the performance of this decision or to ignore it in general. The basic problem at this consists in the spread of discrepancies in domestic legislation that enables to use, at desire, an available discrepancy quite legally competently enough as the basis of postponement or simply a neglect of judgment for a while. At the same time, the corresponding norm of the Criminal Code of Ukraine provides quite a mild sanction for non-compliance to the court decision. 

10. The separate problem of administrative court system is connected with the specifics of territorially-administrative placement of administrative courts that causes additional questions even with the part of lawyers. And though the availability of plans of organization of activity of district and appeal administrative courts, completion of creation and functioning of VASU brings near the reality of creation of a full-fledged system of administrative courts in Ukraine, the model of administrative court system that is being created requires additional explanations, alongside with substantiation of its efficiency. And such explanations are required by both “ordinary citizens”, and professional lawyers (including judges and lawyers), and this can be solved, in particular, by way of information campaign on popular explanation of gist, tasks and possibility of administrative court system in Ukraine. 

11. Questions of financing, provision of administrative courts with premises, personnel, material equipment remain as the urgent problems of administrative court system. The question of access of citizens to services of the corresponding courts (access to court proceedings) is linked with the question of a necessity of precise delimitation of court jurisdictions. Current codes of practice provide for the procedure of application of the citizen to court, according to which the citizen himself decides, to what court to apply with the claim. And if the judge determines, that the statement of claim falls beyond the limits his jurisdiction, he simply returns it to the citizen who should decide for himself where to apply with the new claim. At this, there is a great risk of breach of terms of the application to court (or periods of limitation). 

12. There still remains the problem that not all the judges in courts of general jurisdiction have a work experience in the field of administrative court proceedings, and besides, quite often there is the violation observed of terms stipulated by CAPU for consideration of the specified category of cases. And if by criminal and civil legal proceedings the longer terms are provided for studying the cases, decision-making, then in administrative court – the terms are shorter. Therefore, the judges, who all the time have been operating with those categories of cases, when receiving the administrative cases, are not capable, most likely, of switching quickly psychologically. 

13. Practical realization of formation of a system of specialized administrative courts is carried out very slowly, which is caused by various objective and subjective factors. The basic results achieved at the given stage of creation of a system of administrative courts are as under: 

· Formation of organizational levels of administrative courts of Ukraine has been completed and there are defined the borders of the territories over which the powers of local and appeal administrative courts are extended. The created system of specialized administrative courts includes as under: High Administrative Court of Ukraine, 7 appeal administrative courts and 27 district administrative courts.

· Code of Administrative Proceedings of Ukraine has come into force under which the consideration of public legal is introduced in the HACU, local general courts, appeal general and economic courts. 

· There is created the High Administrative Court of Ukraine which is functioning adequately, carrying out consideration of cassation and appeal claims. HACU has its own premises, staff of judges (45 judges out of 65 planned) and staff of court officials (153 persons out of 225 planned). 

· During September-December, 2005, HACU court chambers have considered 428 cassation cases; in January – June 2006. 6 450 cassation enforcements were open with regard to 6 739  appeals, out of which cassation revision was carried out on 3 500 cases.

· There have been created preconditions for functioning of three district (City of Kyiv, Town of Vinnitsa, City of Kharkiv) and three appeal administrative (City of Odesa, City of Kharkiv, City of Donetsk). These preconditions include the following: a) appointment of chairmen of courts; b) appointment of a minimum quantity of judges (3 judges in a district court and 7 judges – in an appeal one); c) solution of a question with court premises. 

· Appointed were for their posts the judges of the High Administrative Court of Ukraine (45 judges) and some district and appeal administrative courts (10 and 22 judges accordingly).
· There is created the Council of Judges of Administrative Courts; out of the planned 49 judges (including chairmen of appeal administrative courts of Ukraine and local district administrative courts, that are just being created) 17 judges have already been elected.
· There is created the qualification commission of judges of administrative courts with the HACU which has already begun its activity. 

· There is developed the general list of staff of district and appeal courts on which basis the lists of staff of courts subordinate to them are being developed by chairmen of courts.

· State financing allocated for 2006 is capable of covering the expenses of the created administrative courts in part of expense on wages; the problem is the question of sufficiency of expenses on the lease of premises for all the planned administrative courts  of local and appeal levels.  

· On May 19, 2006 the first conference of administrative judges was held, where the urgent questions have been discussed of an exercise of the administrative court proceedings and the organizational aspects of creation of a system of administrative courts in Ukraine. 

· Errors have been gradually eliminated that were committed at the initial stage of formation of a system of administrative courts, owing to accumulation of judiciary practice of consideration of administrative disputes and continuation of further development of a system of administrative courts.
14. Per experts’ estimations, the absence of necessary experience and the relevant political will, which cannot be compensated by an available legislative base, quite sufficient for the development of organizational system of administrative courts,   influences, most of all, on a delay in formation of a system of administrative courts. Such subjective factors as indifference of people, who occupy responsible posts in the authorities, and their incomprehension of importance of development of a full-fledged administrative justice in compliance with the European standards, in a situation of absence of the perfected mechanisms of construction of a system of administrative courts, create essential obstacles for productive reformation completion of the given component of the national judiciary system. Under conditions, when actually and legally the issue of creation of a system of administrative courts is resolved and confirmed at political and legislative levels, such working moments, as appointment/election of judges, provision of created courts with premises, their logistical support require the solution through the political will. Today’s incompleteness of a system of administrative courts creates certain psychological basis for other problems of administrative court system, that is, unsettled precise legislative adjustment of delimitation of powers of economic, administrative and civil court systems which exists both at the level of lower courts, and at the level of courts of appeal and cassation instances. 

15. Administrative courts now face problems with the judicial personnel on such three components: a) their low psychological-moral readiness for settlement of disputes where one of the parties is represented by authorities, local self-government or their representatives; b) low procedural and c) low material readiness from the point of view of knowledge of material administrative law. These problems considerably influence the formation of judicial corps of administrative courts. 

16. The majority of experts believe, that not less than 5 years of experience of judicial activity is necessary for functioning as the judge of administrative court; for appointment at the HACU justiceship this experience should be even greater. Almost all experts consider it undesirable the appointment of persons under 30 as judges of administrative courts and suggest to raise the minimal age for employment of a justiceship to 30-35 years. Except for passage, by the candidates to posts of judges, of procedures provided by the current legislation (taking an examination, passage of interviews, formal official registration of papers), final appointment of judges for the posts in the administrative courts should take into consideration, how much these people suit the elected posts.

17. There certain problem remains of an actual absence of systems activity on training the judges of administrative courts from among the judges of courts of other jurisdictions. The planned and systems selection of judges of administrative courts from among the judges of general and economic courts is seen by the experts as the most rational. With the purpose of raising the professional level of judges in local general courts experts think it is necessary the introduction of systems training on matters of administrative justice and administrative law. Simultaneously, the similar training (but under the reduced programs) should be conducted with the staff officials of the general courts too. Systems exercises on the fundamentals of administrative justice and administrative court procedures should be initiated and conducted with the staff officials of administrative courts.

18. There a systems problem remains of the professional level of education of lawyers in higher educational institutions - the majority of experts evaluate it as "low» that is quite often displayed in the work of individual judges. Teaching the fundamentals of administrative law in higher educational institutions requires special attention. Experts suggest the taking of additional study of administrative justice and administrative law and taking the corresponding examinations as a certain way out with regard to improvement of judges’ professional skills. 

19. The process of selection and appointment of judges for posts in administrative jurisdiction takes place on the same principles and on the same procedures, as in the general courts, that is negatively evaluated by many experts. Without insistence on their radical revision, elaboration is recommended of effective procedures of dismissal of judges from their posts in case of inconsistency of their qualification and moral qualities to posts occupied.

20. Current procedures of selection and appointment of judges of administrative courts to their posts (first appointment for a period of 5 years is effected by the President of Ukraine, and election of termless judges - by the Verkhovna Rada of Ukraine) occur with significant delays, and the greatest delays arise at the final stage of procedure of appointment or election, namely: in the Secretariat of the President of Ukraine and in the Verkhovna Rada of Ukraine. The law does not determine the terms for making the final decision with regard to judge’s appointment or election, therefore, in practice such delays constitute 6-8 months from the moment of reception of presentation, that, for administrative courts, which are being created, is a very large term.

21. Procedure of both appointments covers all the steps scheduled for passage at the appointment of judges of courts of general jurisdiction for their posts. Difference lies in necessity of taking the promotion examination at the Qualification Commission of Administrative Jurisdiction Judges (QCAJJ) or at the corresponding district specialized qualification commission. QCAJJ has already been created, but there is an urgent need in creation of the district qualification commissions of administrative jurisdiction and that is practically impossible to carry out before the creation of the corresponding appeal administrative courts.

22. The other problem lies in difficulties of selection of judges for administrative courts which are caused, on the one hand, by severe requirements to candidates onto justiceship (first of all, it is moral and psychological readiness, procedural and material-administrative preparedness), and on the other hand, by attempts of certain politicians and businessmen to assist in forcing through on the posts of judges of persons from whom it will be possible to expect making the "necessary" court decisions. Special acuteness this problem inflicts to the created district and appeal administrative courts.  

23. The practices of the HACU, its formation and operations indicate that the newly created administrative courts are provided with support personnel in the quantity minimally necessary for the provision of organizational support of court’s functioning and handling the necessary documentation. Low wages of judicial personnel are compensated today by hopes of career growth, as the qualification level of judicial personnel of administrative courts, according to experts, is high enough. At the same time, procedural specifics of the solution of administrative disputes calls forth the necessity of carrying out systems information-educational measures with the staff personnel of administrative courts of various levels in order to increase their opportunities to give short professional consultations to a person who applies to the court with the statement of claim or to assist the judge with drafting the court decision and other procedural documents.   

24. New CAP has essentially expanded the powers of judicial authority with regard to revision of administrative acts and obligations of the state bodies to certain actions. But on the other hand, procedural changes of consideration of administrative cases have led to an extreme overload on the HACU judge, which is especially evident in the absence of specialized administrative courts of an appellate instance. This situation requires the solution of a question with regard to establishment of certain filters for complaints which are submitted to the High Administrative Court as to the court of cassation. Their absence today essentially limits the possibilities of HACU judges to consider as many as possible administrative disputes, while many of them could be resolved at a local level or at a level of appeal instance. Violation of terms of consideration of administrative cases speaks well in favor of introduction of such filters, though such violations are observed in local courts too. Besides, the existence of a three-level structure of general courts and four-level structure of administrative and economic courts brings complications and complexities in understanding of jurisdiction consideration of administrative disputes both among ordinary citizens, and among professional lawyers.

25. The system of administrative courts in Ukraine includes: the HACU, 7 appeal and 27 area administrative courts. For today, only the HACU has premises which allow exercising the justice. Two more courts (in Towns of Kharkiv and Vinnytsia) have obtained the premises, but they require repair and do not provide the judges with an opportunity to fully function. Other courts actually still have no premises: some courts (where chairmen of courts are already appointed) have no premises because of absence of appropriate offers from the local state administrations and sufficient financing, other courts (where there is HACU or SCA arrangement with local state administrations on the rent of premises), cannot officially receive those premises because of absence of chairmen of courts. Such situation requires display of political will and joint solution of a problem, as in accordance with the Decree of the President the administrative courts should have started functioning since September 1st, 2006, but the situation of their provision with premises does not show hopes that they will start functioning at the end of 2006.

26. The wages of judges of administrative courts today are estimated as adequate to the carried out duties whereas the wages of other officials of administrative courts are extremely low and require revision and increase. In particular, the monthly salary of judge’s assistant is more than 10 times less than the monthly salary of the judge though the judge’s assistant also has extremely great burden. Rather high sizes of wages of judges of administrative courts are considered necessary for the judges to be independent of authorities and as little as possible use the fringe benefits (to which they have the right) which potentially create possibility for influencing the judges. At the same time, local authorities and the Cabinet of Ministers of Ukraine do not fulfill their obligations to the full with regard to provision of judges of administrative courts appointed or elected to a post with individual housing. As the problem of provision of judges of administrative courts with housing is closely connected with problems of provision of courts with premises, there should be demonstrated the political will with regard to solution of those components of the administrative court system. 

27. Administrative courts should be provided with computer and office equipment in quantity, sufficient for efficient consideration of legal cases. Today, even HACU is not provided with computers completely, though compared with other courts (especially local) the situation is much better. Judges are provided with computers, but other court officials are not yet provided with them sufficiently. The machinery necessary for statement of litigations, is available, but not in sufficient quantity for the total statement of all sessions. The programs of office-work developed on tender conditions, are of low quality, therefore, court officials are compelled to keep the necessary information additionally in printing. The created court’s local computer network has access to the Internet network, but the telephone line allocated for it limits telecommunication of judges and court officials with citizens who require their services as there are only two telephone lines left for communication. The licensed software programs are needed too, as well as printers, scanners and copiers. Separate is the question of provision of judges with materials concerning current legislation.

	SECTION 3. EVALUATION OF COURTS OPERATIONS IN RESOLVING ADMINISTRATIVE DISPUTES BY THE PARTICIPANTS OF THE CURRENT ADMINISTRATIVE COURT PROCEEDINGS: PILOT COMPARATIVE RESEARCH




	3.1
	Reasons for participation in litigation and jurisdiction of case consideration


3.1.1. Portrait of the administrative litigation participant

The portrait of an ordinary participant of administrative litigation, as per results of the survey, looks like as under: male (31 persons out of 50 surveyed), of an average age of 36 (the youngest participant - 21 years, the oldest - 62), in the registered marriage (25 persons) or in the official marriage (7 persons). The conclusion which we can made unequivocally, lies in the fact that availability of higher education is a necessary condition for participation in administrative litigation! Almost all respondents (90 %) have higher education of various level (completed higher - 32 persons, basic higher - 16 persons, initial higher - 6 persons, unfinished higher - 1 person). Two more respondents have not given answer about the educational level and only three surveyed have secondary education. Apart from quite a high educational level, high enough social status is inherent for participants of administrative litigations as well, data on which are presented in Table 3.1.

Table 3.1.

Distribution of participants of administrative litigations per categories

	
	2005 (n=39)
	2006 (n=50)

	Head (deputy head) of enterprise, institution
	6
	4

	Employee of State establishment (official)
	3
	7

	Technical expert (with higher education)
	4
	4

	Expert in the field of culture, science, education, public health services
	1
	1

	Businessman in the big or medium business
	-
	2

	Engaged in small business, individual business
	2
	4

	Employee, support personnel
	3
	3

	Qualified worker
	4
	5

	Unskilled laborer
	2
	-

	Student / Post-graduate student / Cadet
	2
	2

	Idle pensioner
	4
	1

	Housewife
	2
	1

	Registered unemployed
	1
	1

	Lawyers, legal advisers of institutions and enterprises
	*
	12

	Without answer
	1
	3


Note 1. Here and further on the sign “-” means, that there was no such phenomenon

* Note 2. In 2005 research the lawyers were not surveyed among the participants of litigations. 

As is seen from the table data, heads of enterprises, institutions and officials are the most frequent participants of administrative litigations, as well as lawyers and legal advisers. As a whole, different categories of the population, irrespective of their status, apply for services of administrative courts. The only peculiarity which can be noted, proceeding from the demographic data, is the availability of higher education with the participants. One should remember that the administrative litigation, as a whole, differs, in its nature, from others by the specificity of a subject under consideration, most frequently, this is a decision of authority and/or of officials. Accordingly, there are certain conditions to participants, first of all, it concerns educational level and level of general culture of the participant.

Such conclusion is supported by the distribution of self-estimations of a material state of respondents of 2005 and 2006 surveys - participants of administrative litigations and representatives of all property strata (Table 3.2). From the table data it is seen, that, if to take the stratum of participants, which are participants of administrative litigations, as a reference point, the "average" is more frequent by the results of both surveys, then we shall see, that it stands as though at the top, because the participants of the lower or the higher strata from the average stratum participate less frequently in administrative litigations. If to consider extreme segments of social differentiation - the lowest and highest strata -  it is necessary to note that representatives of the higher stages of the social scales less often - in times - act as participants of administrative judicial hearings. 

Table 3.2

Distribution of respondents by social status

	To what social stratum do you refer yourselves?
	2005
	2006

	
	N=39
	N=50

	Low
	8
	3

	Little below average
	9
	10

	Average
	13
	25

	Little above average
	6
	9

	High
	2
	1

	Without answer
	1
	2


In most cases (28 cases of 50) the native language of participants of procedures of the administrative court system is Ukrainian. Less often the native language is Russian (14 cases), and for the others (8 cases) the native language is both Ukrainian and Russian to the same extent.

3.1.2. Reasons for participation in litigation and jurisdiction of case consideration

Most frequently the reason of respondents’ visit to administrative courts is direct participation in administrative litigation (23 respondents) or a challenge of actions of government agencies (21 respondents). Those respondents who have selected the "other" alternative appeared in court to solve the problem of bankruptcy of their enterprise or of a utility company.

Parties to the administrative process. The party which was represented by the survey participants, most frequently were claimants (25 respondents). Much less they acted in the capacity of respondents (12 respondents), 2-3 participants of the survey represented experts, third parties, advocates and legal representatives. Distribution of participants depending on what party they represent, is given in Table 3.3 in comparison to 2005 research.

Proceeding from survey results, it is necessary to note, that physical persons are participants of judicial administrative processes practically in half of cases, in our research such were 25 persons of 50. On a conditional second place there are representatives of non-government legal persons in the amount of 13 respondents. Representatives of local government and state institutions constituted the other participants. The same tendency was inherent in the structure of participants in 2005 survey as well, where physical persons were mainly the survey participants.

Table 3.3

Distribution of respondents on the parties in administrative process

	What party of litigation do you represent? 

 


	2005
	2006

	
	N=39
	N=50

	Claimant
	29
	25

	Respondent
	5
	12

	Third party
	3
	4

	Expert
	-
	3

	Advocate
	-
	2

	Legal representative
	-
	2

	Other
	2
	2


More often respondents named public authorities or local self-government (23 respondents or 46 % of cases) and officials (7 and 14 % accordingly) as other (opposite) litigant. They are followed by the enterprises and businessmen (14 and 28 %), less often private persons are the opposite party to the process (6 and 12 %).

Substance of the case, as stated by the respondents, mainly consists of an appeal of the wrongful, in respondents’ opinion, decisions of the following:

· Institutions of the State Tax Administration of Ukraine;

· Pension Fund of Ukraine;

· City and district state administrations;

· Other state authorities;

· Courts, including administrative.

Occasionally, there were such answers which were mostly of a general nature and could not be subject to any interpretation, as, for example "bribery", "business". It is necessary to note separately, that answers to a question of the questionnaire concerning the nature of a case were given only by 35 respondents, the others did not want or could not give an answer to this question. For this reason, we do not submit the division of answers concerning the nature of cases as the large amount of failures to answer can considerably distort the conception of the nature of cases and we only simply list them.

Distribution of instances where case is considered looks like as follows (Table 3.4)

Table 3.4

Instance where the case is considered

	In court of what instance is your case considered?
	2005
	2006

	
	N=39
	N=48

	In the first instance court
	34
	32

	In the appeal procedure
	5
	15

	In the cassation procedure
	-
	-


As the data of Table 3.4 testify, the general tendency in both surveys is in the fact that the overwhelming majority of cases are considered in the first instance courts, that is, as a whole, the habitual phenomenon. Case in the appeal procedure is considered less often. It is difficult to make any in-depth conclusions both in view of a rather little time that has passed between two surveys, and of a rather small quantity of respondents. The fact, that among the casually elected respondents there was none, whose case would have been considered by way of cassation, does not testify, that there are no such cases present at all. One of respondents has given such a comment concerning the case, that, though the first instance court has already made the judgment, it is awaiting the cassation from the state institution. We can only state, that respondents, whose cases are considered by way of cassation are less accessible for survey, owing to their smaller total compared to other participants.

For the overwhelming majority of respondents (33 persons or 66 %), consideration of case in other courts hasn’t taken place. Other respondents have named courts in which cases were considered earlier and whose participants they were. Such courts were named: district (11 or 22 %), Appeal Court of Kiev, Oblast Economic Court and Kiev Economic Court were named one time each.

	3.2
	Evaluation of the organization and of the procedure of case reviews


While evaluating organization and procedure of case consideration one should take into account that quite often such evaluations are of emotional nature and are not always adequately correlated with the real state of cases. In Ukraine as a whole, there is no tradition of solving disputes in courts of jurisdiction, as the population is often inclined to settling the cases in the individual manner, including various sorts of formal and informal arrangements. In other words, the court is not the standard place for solving the disputes and the courts are mainly applied only when all other possibilities are already exhausted or have produced no desirable result. For the majority of population visiting the court and, furthermore, participation in litigation is some kind of a cultural shock. The respondents go through sensations which they quite often never experienced, moreover, everything that happens in the court is perceived by them very sharply, often because, that it does not agree with an idea of a place where justice is administered and the law and order dominates. For this reason, as we provide for, sometimes respondents’ evaluations bear certain exaggerations, but at the same time they testify to what the court procedures should be desirable. 

Answering the question on how well the court personnel have explained the respondent the passage of court procedure, the whole spectrum of evaluations has been received. But negative evaluations were nevertheless overwhelming. 22 respondents (44 %) have stated, that “here nobody explains nothing”, and 7 more respondents (14 %) have defined their explanations as "bad". One respondent (2 %) has not applied to court personnel for the mentioned explanation. Other respondents have evaluated explanation as "mediocre". In this sense, no essential changes in evaluations of goodwill of court officials have taken place compared to 2005 research - percentage of negative evaluations remains approximately at the same level.

Notice on the necessity of making a visit to the court the respondents usually receive in advance. In their majority, the participants of administrative court proceedings receive the notice on the necessity of a visit to the court within time from 4 days to one week and more. If not to take into account those who have made a visit to the court under their own initiative, only 7 respondents (14) have received the notice on the necessity of a visit to the court 1 to 3 days prior the session. One of them has received the notice less than a day prior the session. These data, as a whole, also coincide with 2005 research results with regard to participants of administrative cases. As a whole, one might state, that the situation with notification of participants on the necessity of a visit to the court appears to be as such, that is in compliance with today’s requirements though demands minor improvements. 

Table 3.5

Distribution of evaluations of various aspects of court activity, %

	Aspects

	Evaluation

	
	Absolutely contended
	Mainly contended
	Mainly discontented
	Discontented
	Hard to tell
	Average score

	Opportunity to reach court-house by public transport
	13
	48
	25
	8
	6
	3,31

	Observance by judges and the staff of ethical standards of behavior
	15
	40
	25
	15
	5
	3,15

	Goodwill of the court personnel 
	10
	29
	33
	14
	14
	2,88

	Availability of comfortable conditions for stay in the court (outside of  judicial hall)
	0
	24
	37
	31
	8
	2,78

	Information provision
	2
	29
	31
	17
	21
	2,69

	Quality of remedial services in the current judiciary system of Ukraine
	0
	30
	26
	20
	24
	2,65

	Conformity of premises to the requirements of exercise of court proceedings
	2
	19
	42
	10
	27
	2,60

	Logistical support
	2
	19
	38
	13
	28
	2,59

	Adequacy of premises for consideration of legal cases with a large number of participants
	2
	24
	22
	29
	23
	2,49

	Convenience of the court-house
	0
	33
	33
	30
	4
	2,39

	Availability of  toilet, public phones, etc. in the court-house
	6
	20
	27
	29
	18
	2,27

	Availability of office equipment to participants of the process
	2
	2
	24
	39
	33
	2,04

	Average value
	4,5
	24,4
	30,3
	21,3
	17,6
	2,65


Table 3.5 is ranked by way of reduction of evaluations, that is, the lower the respondents have evaluated this or that aspect of activity or the organization, the lower it is placed in the Table. The average score more than 3 testifies to the general insignificant prevalence of positive evaluations above negative. The average score more than 3,5 would testify to the essential prevalence of positive evaluations above negative. As a whole, at the evaluation of any public phenomena by such a scale (five-point, in our case), the approach of values to 4 and even its excess would be an ideal case.

Results of survey concerning the evaluation of various aspects of court activities show, as a whole, the mediocre values, which in its majority, nevertheless, do not reach the "satisfactory" values, and the last four alternatives, in general, gravitate towards "bad" values.

Table data also indicate at the full absence of "absolutely contended" with such aspects of activity, as “quality of remedial services”, “convenience of the courthouse” and “availability of comfortable conditions for stay in the court”. The two last alternatives, in addition, have also collected the largest amount of negative evaluations, that is, the respondents have chosen the "absolutely unsatisfied" answer most often. The question on the availability of office equipment for participants of the process has also received very close evaluations. Hence, logistical support of participants of administrative litigations and creation of comfortable conditions for them requires urgent improvement.

The only positive moment which researchers would have liked to note especially is the fact that participants have nevertheless given the highest evaluations to “compliance by judges and the court staff with the ethical standards of behavior” alternative. This evaluation, though insignificantly, but nevertheless exceeds "mediocre" value. It is true as well that this evaluation could be (and there should be) higher as well as the evaluation of goodwill of the court personnel. In the harmony with an old proverb, “Nothing costs us so cheaply and is not appreciated so dearly as politeness”. It is not customary in Ukraine and it has developed so historically, to educate the personnel of any institutions, and not only the courts, especially to the rules, principles and methods of client’s treatment. Researchers think, that in establishments, courts including, it is necessary to initiate practice of special trainings for the personnel, where special attention would be given to the specificity of work with participants of administrative litigations. Organizational and financial expenses of such activity are not too significant, but the effect which would be achieved as a result of holding of such trainings, would be considerable. The culture of treatment of participant of court proceedings could become an outstanding factor of population’s attitude, as a whole, to the judicial branch.

Basic conclusion lies in the fact that the infrastructure of the administrative court system does not meet the requirements of the present and demands urgent improvement. Part of the problems can be solved only at the cost of the state budget, such as the problem of courts premises and this requires changes in the policy formation with regard to the court system, the other part can be solved without attraction of additional costs or with their minimal attraction, as, for example, the installation of photocopiers or other office equipment.

37 respondents (74 % from those surveyed) have indicated what they have wished to improve in the arrangement of courts. The majority of these wishes concerns the arrangement of waiting places: placement of chairs (often additional), interior arrangement, raise in comfort level (installation of ventilation, conditioners). The other, quite a large batch of wishes, concerns the equipment of court premises with office equipment to which the participants of processes would have access. First of all, it is the question of installation of photocopiers. The third, the least batch of wishes, is aimed at the general improvement of conditions of court establishments. Mostly, it is the question of court premises that quite often, as to their size, simply do not meet the present-day requirements; therefore, the courts should be given larger and more comfortable premises.

As the administrative litigation can be considered as the process of a dialogue of its participants which occurs in various forms and under various circumstances, it is necessary to pay attention to some aspects of such a dialogue and evaluation of administrative litigations by their participants. In Table 3.6 there it is submitted the distribution of evaluations concerning various phenomena which the respondents confronted during consideration of their own cases. Answers to each question of the following Table were given, as a whole, by 94-96 % of those surveyed.

Table 3.6

Respondents’ assessments of the phenomena they faced in the course of the court proceedings in their cases, in % of the total answers
	Indicator
	Evaluation

	
	Excellent
	Good
	Satisfactory
	Bad
	Very bad
	Average score

	Compliance by judges with the ethical norms 
	17
	36
	34
	11
	2
	3,55

	Compliance by the court apparatus personnel with the ethical norms 
	11
	43
	32
	13
	2
	3,47

	Meeting the rights and legitimate interests of individuals
	4
	44
	33
	17
	2
	3,31

	Meeting the rights and legitimate interests of legal entities
	5
	37
	42
	16
	0
	3,30

	Politeness and respect for individual customers
	4
	40
	38
	6
	11
	3,21

	Unbiased attitude to individuals
	4
	34
	45
	13
	4
	3,21

	Professionalism of judges
	7
	34
	34
	19
	6
	3,14

	Unbiased attitude to legal entities
	2
	34
	42
	17
	5
	3,12

	Average evaluations
	6,8
	37,8
	37,4
	14
	4
	3,29


In contrast to the previous table, where the respondents gave a rather low evaluation of the material and technical support of courts and of the convenience of staying in courthouses, the material aspect of the behavior of judges and the court staff was assessed as quite acceptable, according to the opinion of the researchers. The highest scores were given to the options with regard to the judges and the court apparatus personnel complying with the ethical standards. However, there are several concerns about this aspect as well. Firstly, we believe the administrative proceedings participants gave a pretty low score of the professionalism of judges. We can only comment that the CAPU was enacted quite recently, so one can see some positive trends in the evaluations of the professionalism of judges by comparison with the 2005 survey, but it is necessary to accelerate the speed of these positive changes. For instance, none of the respondents then gave an excellent evaluation of the professional actions of judges, whereas good evaluations constituted 23% (34% in 2006) and satisfactory evaluations constituted 70% (they dropped to 34% in 2006). The number of ‘poor’ evaluations came to 7% in 2005, whereas their number increased on the whole in 2006, if one adds up the ‘poor’ and ‘very poor’ evaluations. 

One gets an impression that a certain redistribution of the administrative proceedings litigants’ evaluations is underway. The ‘satisfactory’ evaluation that dominated the 2005 survey is now being more differentiated, this differentiation proceeding in opposite directions. One part of the satisfactory evaluations becomes ‘good’ and ‘excellent’, while the other part of such evaluations tends to become ‘poor’ and ‘very poor. Most likely, the qualifications of one section of judges reviewing administrative disputes is improving, while that of the others, if not deteriorating, remains on the previous level, which is no longer good enough for litigants participating in administrative court proceedings. This is the only plausible explanation of the simultaneous increase of both positive and negative evaluations of the professionalism of judges.  One cannot exclude a possible need to organize special trainings for continued education of administrative court judges, applying various forms of training, including distance learning techniques.

With regard to judges’ professionalism, 21 respondents (42%) lodged complaints about the work of judges. Of this number, 16 respondents specified the nature of their complaint, whereas the other 5 respondents did not wish or could not formulate the essence of their complaints. The breakdown of the complaints about the work of judges looks like this:

· six respondents believe that judges delay willfully the adjudication period;

· two respondents accuse judges of low qualifications and lack of the necessary competence;

· four respondents are of the opinion that judges are loath to pass judgments that run counter to the decisions of governmental agencies and prosecutor offices;

· one respondent complains about rudeness of a judge; and
· three respondents emphasized lack of objectivity on the part of judges.

It is likely that part of the respondents may be mistaken about the action of judges; however, the problem with the professional level of judges is there objectively, as exemplified by the results of the survey. Even if respondents are wrong about their assessments, it means, just the same, that judges (or the court staff) gave them grounds for such low evaluations. 

	3.3
	Time and funds expense for participation in administrative proceedings


Any delay with the commencement of adjudication in a court suit often means an unproductive expense of time (and sometimes funds) for a litigant. This is why, in the opinion of the researchers, unproductive expenditure of time would be expedient to limit to a minimum. See the breakdown of such expense in Table 3.7 below.

Table 3.7

Delayed commencement of court proceedings

	
	2005
	2006

	
	N=39
	N=48

	Yes, on time
	14
	11

	No, the delay was up to 30 minutes
	13
	16

	No, the delay was from 30 minutes to one hour
	8
	13

	No, the delay was from one hour to three hours
	3
	4

	The proceedings never started today
	1
	4


Based on the data from this table, we can conclude that the timely commencement of the administrative court proceedings is an exception rather than the rule. This conclusion is supported by both relative and absolute indicators of the number of cases in which court proceedings commenced on time. The decrease of this number with time is proof that the delays are indeed the rule. The commencement of proceedings with a delay is the most characteristic for reviewing cases, although the delays may differ substantially. The most frequent is the option of delaying the commencement of the proceedings by up to 30 minutes, whereas this relative indicator is almost identical for the two surveys. On the whole, the longer the delay, the lower the number of such cases. Two conclusions can be drawn based ion the data of the above table. The first conclusion is that it ahs proved impossible, within the period since the 2005 survey, to bring down the number of cases in which court proceedings commence with a delay. Also decreased was the number of cases in which court proceedings commence on time. We do not assert that this is a stable trend; we only state the fact of changes in these indicators. Another negative factor, according to the researchers, is that there has been an increase in the number of cases in which court proceedings never started. 

Naturally, many factors may be at play in the timely commencement of court proceedings; these may be subjective and/or objective factors, the circumstance of the case, and other material reasons. The problem is in that usually litigants in the ongoing administrative court proceedings do not explain the reasons for delays or adjournments of proceedings. It is for this reason that only seven respondent (or 14%) believe that the delayed commencement / adjournment of proceedings has been caused on valid grounds. For a majority of respondents (23 persons, or 46%), the cause of the delayed commencement or adjournment of their case proceedings has had no valid grounds. Confirming the thesis of the absence of reasonable explanations, there is a significant number of respondents who failed to describe the nature of the cause for the delay or adjournment (12% та 24%, respectively). The situation has had no cardinal changes since the time of the previous survey; the number of cases in which proceedings have been delayed remains practically unchanged – there were fewer respondents in 2005 who were undecided as to the reasons of the delays. There may be some improvements, but it is too early to speak of a breakthrough.

In the opinion of the respondent, the delayed commencement of court proceedings has not been caused by the fact that it was their case, whereas the nature of a case is becoming a factor in the delays. The breakdown of the respondents’ answers to the question about the causes of delays is offered in Table 3.8.

Table 3.8

Do court proceedings delays apply to your case only or are they a permanent phenomenon?

	
	2005
	2006

	
	N=39
	N=50

	Yes, they are characteristic of my case 
	-
	-

	Delays happen in cases like mine 
	5
	3

	They happen all the type in this court
	9
	23

	Hard to say
	24
	19

	No response
	1
	5


The data of Table 3.8 can be used as grounds for several assumptions, although they will need additional research to substantiate. The first assumption is that the direct answers of respondents indicate that the personality of a litigant has no impact on the proceedings, whereas the nature of the case may impact the proceedings. Put in another way, respondents state that the fact of their participating in administrative court proceedings has almost nothing to do with the delay /adjournment of court sessions. This is suggested by the first two alternatives in Table 3.8. The second conclusion is that delays depend on the organization of processes in a court of law as an institution, rather than on the nature of the case or the proceedings; a significant group of respondents declare that delays with the commencement of court proceedings are a common trait for a concrete court. Moreover, the number of such respondents is growing with time. The third conclusion seems to be a signal indicating the presence of a problem: a relatively great number of litigants in administrative court proceedings (10%) chose not to answer this question at all, and even more respondent were undecided on the matter. It is difficult to conjecture what might be the actual breakdown in responses, had all the respondents gave answers to this question. Yet there must be a reason or reasons that they chose not to answer it. It is hard to determine the nature of this challenge, so we can only state that the problem is there.

The time spent by respondent in administrative court proceedings varies over a very broad range – from one day (minimum) to 250 days (maximum). The average time expenditure is 31 days, or practically a month. It would be wrong to compare time expenditure with any one indicator, given the individual nature of each case, but the time it took to adjudicate cases seems to be acceptable. Another thing is time spent unproductively, or wasted by litigants. On the whole, respondents believe that almost 45% of their time spent in court was wasted. This result was pretty similar in the findings of the 2005 survey. Most often, the respondents evaluate time wasted at 30%-50% of the total time spent to participate in administrative court proceedings, which is too much, the researchers believe. We understand the relativity of these figures, as a person may be sure he/she wasted 100% of the time if he/she loses the case. On the other hand, there is a distinct connection between delays/adjournments of proceedings and the evaluations of time waste. 

Besides, 44 respondents (88%) have identified the reasons for the ineffective time expenditures, one way or another. Summing them up, one can identify the following major groups of reasons for the delays and/or adjournments:

· inadequate material and technical support of courts;

· procrastination of cases by judges and/or respondents;

· low professional level or inadequate qualification of judges;

· too many cases and insufficient number of judges;

· improper organization of court proceedings and document flow.

The indicators of money spent by litigants in administrative court proceedings are summed up in Table 3.9.

Table 3.9

Money expense volumes involved in participating in court proceedings (in UAH), 2006

	
	Number of respondents who answered the question
	Minimum
	Maximum
	Average
	Trend*

	Total money expenditure 
	29
	0
	5500
	930
	500

	Of which approximately:

	Travel expense to come to the court
	17
	2
	400
	122
	20

	State stamp duty paid
	16
	3
	1100
	160
	10

	Payments for certificates and other documents
	9
	20
	500
	167
	20

	Unofficial payments
	6
	1
	1500
	444
	1

	Professional lawyers fees
	7
	200
	3000
	1314
	1500

	Other
	7
	7
	5000
	825
	7


NOTE. The term “trend” indicates the most frequent variant of the response.

We draw a conclusion from the data in Table 3.9 that most often respondents seem to be inclined to answer the question about the total amount of money spent, and least inclined to answer the question on the characteristics of individual expense items. Each new expense item contains fewer answers, but one cannot exclude a possibility that the respondents simply chose not to answer for various reasons. The average cost of participating in administrative court proceedings is UAH 930 (UAH 720 in the 2005 survey). Generally speaking, the average cost figure is not particularly impressive, being on a par with the average monthly salary in Ukraine, and indicates on the whole the ability of adult employed population of the country to pay for participating in such court proceedings. Besides, the average cost is driven by the extreme indicators (minimum and maximum quotes), this is why it is more expedient to be guided by the trend indicator, since this shows which quotes are the most frequent. The data in the 2005 and 2006 surveys point out certain stability in the cost of the participation in administrative court proceedings, and the margin of error is acceptable, particularly given the fact that the total cost trend in 2005 was UAH 1000.

The minimal cost is UAH 0 for those of our respondents who are just at the beginning phase of court proceedings and, as such, have not paid anything yet.

The maximum cost was carried by a representative of a legal entity in a commercial case, where the other party was a governmental agency. The nature of the payment was defined by the person as “other”, without more detailed specification of the cost.

Characterizing the structure of payment, it is worth pointing out that the heaviest burden is payment of fees to professional lawyers for their services. It is for this cost line item that is their most sizeable in all dimensions – the maximal, minimal, average amounts and in terms of the general trend. The overall conclusion is that total cost of participating in administrative litigation is in line with the ability-to-pay of an average Ukrainian; hence access to justice is not constrained by the financial opportunities of the litigants.

Another positive aspect of the financial cost carries by respondents can be the fact that neither of them has paid for any service from the extra-budget funds or extra-budget special accounts. Six respondents (12%) are aware whether or not they pay for services from extra-budget funds. The remaining 44 respondents (88%) answered that had not done such payments at all.

Most respondents (31 persons, or 62%) believe that courts should be exclusively funded from the State budget, not from extra-budget funds. And only six respondents (12%) said that extra-budget funding would facilitate the operations of courts, and that this type of funding is to be permitted/supported. The remaining 26% either were undecided about funding courts from extra-budget funds (20%) or did not answer this question (6%). Therefore the idea of funding administrative courts, including partial extra-budget funding, has not been supported by participants of administrative court proceedings.

The duration of the proceedings for litigants was about one week. The average duration of the proceedings was six business days, and this covers also participants of administrative court proceedings that were polled in the 2005 survey. For one group of participants (five persons, or 10%), the proceedings were in the beginning stage, that is, they were just one day or less in the court process.  The maximal duration of reviewing cases was 30 days (36 days in the 2005 survey). On the whole, this indicates the timeliness of reviewing administrative cases, particularly against the background of the timeline of adjudication by other courts, which may take years to complete.

Most respondents (43 persons, or 86%), having been summoned to court, knew in advance what is going to happen in courts. Almost half of respondents (21 persons, or 42%, respectively) had complete information, and the others (23 persons, or 46%) had a general idea of what is going to happen. The rest of the respondents knew nothing of what is going to happen in the court, which is only natural, since five persons came to a court of law for the first time.

	3.4
	The comparison of the expectations of the administrative court proceedings results and the realities


Some 80% of respondents are aware that the Code of Administrative Court Proceedings has been passed and enacted in Ukraine. Among those that were unaware of this fact were only the claimants, respondents, and third parties. Naturally, after participating in the proceedings they will know not only about the existing CAPU, but also about its principal provisions. As pf the moment of the survey, only 82 percent of respondent (41 persons) answered that they were familiar with the provisions of this Code. Of these, only a little more than one half said they new the Code in detail, a little more that one fourth said they new some of it, and the rest knew nothing about the CAPU provisions. 

On the whole, the researchers conclude that the level of awareness by respondents of the existing CAPU can be deemed as acceptable, although the nationwide advocacy campaign in support of the Code would be pretty useful. This could be in the form of popular television features news items in the mass media targeted at propagating the awareness of the CAPU existence, its principal provisions and the area of the court system it covers.

Although a majority of respondents did not feel and effect of the CAPU based on the adjudication in their own case, 17 respondents (or 34%) pointed out some effect. However, only 11 respondents could describe the essence of such an effect, but, most importantly, they view the change as significant and indicative. One respondent described the change as negative, pointing to a “formalized nature of the court proceedings, extension of the case timeline by judges, and delayed with the appeal process when filing an appeal with a higher instance court”. Three respondents offered a neutral characteristic of the change, emphasizing the formal procedural changes. The other seven respondents described the changes as positive, pointing out the new opportunities for challenging illegitimate actions of powers-that-be.

As has been noted above, the respondents, in general, do not offer a high assessment of the quality of legal protection services in the system of administrative courts of Ukraine. But legal protection services include not only a system of courts and judges, but also a whole set of institutions that have a direct impact on the quality indicator. The survey did not posed a task of performing a comprehensive evaluation of the law enforcement system, but the researchers assume that the respondents are often inclined to put their mistakes or limited abilities in the lap of the court system as a while.

AS an example, let us consider the breakdown of responses to the question as to who provides legal assistance to the respondents in the course of their case reviews (Table 3.10).

Таблиця 3.10

Who provides assistance to participants of administrative court case proceedings (the number of persons)

	
	2005
	2006

	
	N=39
	N=50

	I have advice from a legal counsel from a law firm for a fee
	16
	9

	I have advice from a legal counsel appointed by the court
	4
	5

	I take advice from friends and acquaintances who had to deal with a similar problem in the past
	13
	16

	I personally study materials on such a problem in special literature 
	5
	16

	I use the Internet to look into the problem
	1
	11

	I have no assistance, although I need it 
	3
	1

	I need no assistance
	4
	12

	I am a legal counselor myself
	-
	1


NOTE. The sum total of the answers in percent exceeds 100 because the respondents could choose several answers

As we see, between one third and one half of the respondents take advice from lawyers, most of them getting the legal service for a fee. Ideally, every participant of administrative court proceedings should get this assistance from a professional lawyer, or even from several lawyers. If this is not the case, then this situation is due to financial problems of litigants who cannot afford the professional service, or to the mentality of the respondents who do not think they need professional legal services. The best reflection of this situation is answers like “I need no assistance”. In both of the two surveys, present were respondents who have no assistance, although they need it. Stable and high is the number of respondents who take advice from friends and acquaintances. Such consultations are indeed part of regular life of ordinary people, who take advice from those around on various problems, but it is problematic to assess the effect of such consultations.

It looks like the administrative court proceedings are not a simple procedure (sometimes it is probably something very unusual, out of the ordinary), and this research has identified a hike in the number of respondents who personally study materials on this matter in special literature or via the Internet; otherwise, it is impossible to account for this steep increase in numbers. Besides, it is obvious that certain steps are to be taken if all participants who need legal assistance should have access to this service. Both surveys reflect the presence of participants of administrative court proceedings who need the assistance of a professional lawyer, but do not have access to legal services. Although the number of such respondents is not significant and, moreover, it tends to decrease (we have no way of estimating how stable this trend is), but this problem does exist and it needs to be addressed.

	3.5
	The assessment of presence / absence of pressure brought to bear on a judge (judges) in the administrative court proceedings


Based on their personal experience of participating in administrative court proceedings, a significant number of respondents (14 persons, or 28% of the total) assert that there exists influence or pressure on the judge presiding in their case. Another 21 respondents (42%) say there is no such pressure. The remaining respondents were undecided on this matter. It is interesting to note that in the 2005 survey 2005, the number of those who are certain about the existence of pressure on judges was almost the same. But in 2006, there are fewer answers from the respondents to the effect that there is no such pressure; instead, there are now more those respondents who are not sure of how to answer this question. In other words, there is a decrease in the number of respondents who are positive about the absence of any pressure on judges and, accordingly, an increase in the number of those who are undecided on this matter. In our opinion, it represents a dangerous symptom, although it is difficult to do a more detailed analysis due to a limited number of participants in the focus groups and due to a local nature of the survey.

Of interest seems to be the fact that, although only 14 respondents answered the question with regard to the presence of pressure on judges, a whole of 18 respondents chose to answer the question with regard to the sources of such pressure. This difference is accounted for by the to factors: either more respondents indeed believe that there is pressure brought to bear on judges in their case than the number of responses on the previous question in the questionnaire or the experience acquired in the adjudication of other cases was unconsciously extrapolated to the administrative proceedings. It is not excluded that formed in the public opinion has already been the image of the “omnipresent and plenipotentiary” bureaucrat who brings pressure to bear on all parties, including judges. In the majority of cases, respondents as litigants of administrative court proceedings identify “government officials who have vested interest in the case” as the source of pressure on judges: this variant of the answer was chosen by 56% of respondents (10 persons) who answered this question. Bureaucrats are in the lead, passing by far chairmen of courts (three persons), the other party in the case (5 persons), representatives of political parties and People’s Deputies of Ukraine (two persons each), and representatives of financial and industrial groups and criminal circles (one person each). Media representatives have not been included in the list of sources of pressure on the court.

Even more participants of administrative court proceedings, 23 persons (or 46% of the total number of respondents) have identified the sources of pressure on judges. One characteristic feature of the breakdown of responses to this question was that the respondents have failed to identify at least one of the main reasons of the potential pressure on judges, which would get at least half the total number of votes. As a result of the poll, the researchers have obtained a rather flat breakdown of the reasons, with 3-5 respondents naming as a reason all possible options: from the declarative nature of powers-that-be through the general inadequate situation with things in the country. At the same time, it is clear that, to a great extent, the respondents are correct in the sense that the possible pressures on courts are caused by a complex set of factors. The most frequently identified factor (although only 25% of all the respondents offered this assessment) was “impunity of the organizers and initiators of the pressure”.

21 persons (or 42% of the respondents) chose to answer the question about the forms of pressure on judges. Answering this question, litigants in administrative court hearings were mostly unanimous, by contrast to the question about the sources of this pressure. 15 respondents (71% of the total number of respondents)believe that this influence/pressure is being applied by administrative means (an impact on the career opportunities, disciplinary measures). Another four persons mentioned as one of the options “the method of direct graft”. The rest of the respondents have offered the options of “threats and harassment” and “withholding bonuses” (one answer each).

As a conclusion, we can say that the problem of pressure/influence on judges exists in reality, although, based on the results of the survey, it is hard to say when this pressure is real, and when it only exists in the respondents’ imagination. Therefore, the resolution of this problem is to be directed, as a minimum, to two areas, – the prevention of the possibility of such pressures and the cultivation in the public opinion of an image of an administrative court judge as a representative of an unbiased, incorruptible, independent, and respectable branch of the State power.

	3.6
	The level of trust in administrative courts of various levels in Ukraine


Significant changes have occurred since the 2005 survey in the assessment of trust to administrative courts of various levels. The nature of these changes and the indicators of the level of trust to judges are demonstrated in Table 3.11.

Table 3.11

The level of trust to administrative courts of various levels, in % of cases*

	
	Trust implicitly 
	Trust predominantly
	Mistrust predominantly
	Mistrust  completely
	Hard to say
	Average evaluation 

	Survey date (year)
	05
	06
	05
	06
	05
	06
	05
	06
	05
	06
	05
	06

	Administrative court, first instance
	0
	4
	36
	33
	33
	39
	18
	22
	14
	2
	2.70
	2.54

	Administrative court, appellate instance 
	8
	3
	24
	43
	30
	39
	16
	7
	22
	9
	2.78
	2,99

	Administrative court,  cassation instance
	5
	2
	16
	49
	24
	29
	14
	7
	41
	13
	2.74
	3,10

	The High Administrative court **
	2
	57
	21
	5
	15
	3.30


Notes. * The percentage of cases in this instance is very relative (since the number of respondents was very limited) and is used only for convenience in comparing the situation as it was in 2005 with the one in 2006.

** There was no question about trust to the High Administrative Court in the 2005 survey.

The first thing to note is that there has been a sharp increase (by several times) in the number of participants that that are undecided about the question on trust. There has been polarization of assessments that manifests itself in the fact that on the increase are both the trust indicator (the sum total of the answers of respondents who trust implicitly and trust predominantly) and the mistrust indicator (those who mistrust predominantly plus mistrust completely). These indicators of mistrust can only be partially accounted for by the formation of the system of administrative courts in Ukraine. Their growth can also indicate that not everything is going right, - the system backfires.

I should also be noted that, on the whole, the mistrust indicator is decreasing, although not on a scale that could be deemed to be acceptable. This does not refer to first instance administrative courts – the number of their mistrust assessments are increasing, which is also reflected, among other things, in the average evaluations.

 It should be indicated as a positive trend that there has been a significant increase in the trust to administrative cases of appellate and cassation instance: this increase seems rather substantial, whereas the growth potential is still sufficiently great.

Another positive result is the highest level of trust to the High Administrative Court, but even this court, according to the researchers, has to high indicators of mistrust – ideally, the highest court instance should have an absolute trust indicator.

If respondents are often inclined to express mistrust to administrative courts of various levels, which one of the characteristics of the judiciary system is seen as the greatest concern? One can try and find an answer to this question by analyzing the data in Table 3.12.

In all characteristics across the board, the most frequent option for the respondents’ assessment is the evaluation “satisfactory”, excepting the question about the “accessibility and openness of court decisions”. It is the only question to get more than half positive evaluations. In general, an average evaluation in excess of 3.0 indicates that positive assessments exceed negative assessments. The higher the average evaluation, the more positive assessments. Conversely, the average evaluation dropping below 3.0 means that negative assessments prevail. The statistical data from the table indicate that most problematic are such characteristics as the “quality of legal protection services in administrative court proceedings”, “court operations” and “sufficient motivation of court decisions”. It is at these areas that the activities should be targeted to improve the system of administrative court proceedings. 


Table 3.12

Assessment of characteristics of administrative court proceedings, in % of respondents

	
	Excellent
	Good
	Satisfactory
	Bad
	Very bad
	Average evaluation

	Clear motivation of court decisions
	9
	24
	44
	16
	7
	3.12

	Objective motivation of court decisions
	2
	33
	43
	11
	11
	3.15

	Accessibility and openness of court decisions
	11
	41
	27
	14
	7
	3.02

	Quality of legal protection services
	5
	38
	43
	12
	2
	3.00

	Courts operation
	7
	30
	43
	16
	4
	2.99

	Sufficient motivation of court decisions
	4
	22
	49
	16
	9
	2.96


NOTE. Table 3.12 is ranked by the decreasing average evaluations.

But the rest of the characteristics give no cause for concern. Average evaluations, even if they exceed 3.0, then they do so by a slight margin. A judiciary system evaluated as “satisfactory” can hardly satisfy both the participants of administrative court proceedings and the court system of Ukraine as a whole.

A generally low level of trust and of the assessment of the administrative court system result in predominantly negative evaluations. Fewer than a quarter of the respondents (12 persons, or 24%) believe that the existing system is independent, and twice as few (6 and 12%, respectively) believe he system is effective. An overwhelming majority of respondents consider it neither effective, nor independent, or else are undecided on the matter.

Our conclusion is that ongoing changes in the system of administrative court proceedings of Ukraine are positive overall, but the dynamics of these changes remains weak. Therefore, the main task today is to save and enhance the current positive trends. 

	3.7
	General assessment of the judiciary system and expectations with regard to the formation of the administrative court system


The generally low evaluations of the judiciary system, including administrative courts, create a situation when most respondents have no positive expectations with regard to the formation of a system of administrative courts. Table 3.13 offers the breakdown of these expectations.

Table 3.13

Changes expected by respondents following the introduction of a system of administrative courts

	
	Number of respondents

(N=50)

	Administrative courts proceedings to become faster, clearer, more transparent and simpler
	16

	Motivations  of court decisions in судових рішень у administrative cases to become more accessible to ordinary citizens, more sufficient and more objective
	4

	Quality of legal protection services to improve in administrative law
	5

	Nothing will change
	14

	I heard nothing about the introduction of this system 
	5

	No response
	6


Of those respondents who chose one of the first three variants of answers, exactly half the respondents expect positive changes to occur. At the first glance, this number seems very high. However, only 10% of respondents hope that the quality of legal protection services will improve in the area of administrative law. In other words, the respondents pin more hopes on facilitation of proceedings than on the improvement of the quality of services. Besides, still too high is the number of respondents who are certain that “Nothing will change” or who know nothing about the introduction of this system. Put in another way, far from all of the respondents believe that the introduction of this system of administrative courts is important and necessary. Which means that only effective work of judges in the administrative courts system can be proof of the need for this system to exist. One cannot exclude that such assessments are a result of the general low awareness among the populace of the introduction of the administrative courts system, which is not surprising, all thing considered.  To start with, Ukraine has yet to create a PR system to work with the population, including PR work on the judiciary system. Gradually, things are moving ahead with adding the position of a press secretary to the manning table of institutions and organizations, but this implies work with journalists, and not with the general public. The formation of PR units could assist greatly in the communication of the third realm with the public, since no regular communication of this sort has been established yet. Such contacts, if at all, exist primarily in the form of a monologue, when there is practically no feedback and the voice of the general public is not heard.

Despite the great number of complaints about courts in general and administrative courts in particular, not that many respondents answered the question about what exactly the respondents themselves improve in the court proceedings if they had such powers. It should be mentioned that the respondents, proposing specific measures they would undertake, more often meant the judiciary system as a whole (19 respondents) than the system of administrative courts (10 ре respondents) in particular.

Here are their proposals on how to improve the judiciary system in Ukraine:

· raise the requirements to the qualification of judges;

· improve the independence of judges, including financial independence through raising their salaries;

· increase the number of judges and create specialized courts;

· ensure proper material support of the courts;

· develop legislation that would exclude different interpretations of the provisions of law;

· introduce penalties for non-professional actions of judges.

Proposals with regard to the improvement of the administrative court proceedings:

· undertake measures to ensure timely adjudication of cases;

· speed up the formation of the system of administrative courts;

· raise the requirements to the qualification of judges;

· improve material support of courts.

Hence, based on the measures suggested by the respondents, we can state that certain problems are more characteristic of the judiciary system of Ukraine as a whole than of the system of administrative courts. Accordingly, the deficiencies of the administrative courts system are a logical continuation of the existing problems in the judiciary system of Ukraine. Also characteristic is the fact that the respondents are unanimous in their wish that courts and judges be provided office equipment, space and high salaries. Citizens understand the significance of the court institution and agree to incur significant expense in order to ensure an effective operation of the judiciary system. 

The attitudes of participants of administrative court proceedings to the reforms in the administrative judiciary system are indicated in Table 3.14.

Table 3.14

Do you believe that as a result of the introduction of the system of administrative courts the overall judiciary system of Ukraine will become or is already independent, efficient and fair? (2005, n=50)

	
	Independent
	Efficient
	Fair

	
	N=47
	N=47
	N=47

	The judiciary system is already all of the above
	8
	2
	4

	The judiciary system will only become like this as a result of reforms
	11
	9
	8

	The judiciary reform will not result in effective changes – it is impossible to get rid of all deficiencies of the judiciary system
	9
	17
	14

	We need continued long-term improvements of the judiciary system
	19
	19
	21


Based on the evaluations by respondents of the judiciary system on Ukraine, the judiciary power in Ukraine is most often assessed as independent, to a lesser extent fair, and most infrequently efficient. As a result of the administrative court proceedings reform, all of the qualities of the administrative court system are to improve, but, one again, its independence is to increase to the largest extent, while fairness is to improve insignificantly.

The dominating certainty of respondents is certainty that the judiciary system needs to be continually improved long-term, – this answer has been selected most frequently. There is also a significant part of respondents who are skeptical about the judiciary reform, most often doubts being voiced about it becoming more efficient and fair. The respondents’ skepticism is also evident in that most of them do not relate cutting the cost of services associated with resolution of administrative cases to the implementation of a system of administrative courts. 

	
	Conclusions regarding Section 3


· Participants of administrative court proceedings are most often respondents with higher (university) education. Close to 90% of respondents hold diplomas of higher learning institutions.

· Participants of administrative court proceedings also have a rather high social status.

· Most often, participants of administrative court proceedings are respondents who identify themselves as “middle class”.

· The most frequent reason for a respondent to attend an administrative court is to participate directly in the administrative court proceedings or to follow up a complaint challenging the actions of a government agency. 

· The party most often represented by the respondents has most often been claimants as natural persons. 

· The majority of cases are adjudicated in the first instance courts.

· Litigants, more often than not, are notified in due time of the need to attend a court of law.

· The evaluations of various aspects of the court operations are in general mediocre. The highest evaluations were assigned by the respondents to the variant “judges and apparatus compliance with the code of conduct norms”. This assessment exceeds “satisfactory”, although not by a significant margin. 

· The infrastructure of administrative court proceedings dos not meet the modern standards and needs urgent improvement. Partially, the problems may be resolved only through funding from the State budget, while the remaining problems may be tackled without additional funds or with minimal extra funding.

· Participants of administrative court proceedings offered a very low assessment of the professional qualities of the judges’ actions, the material and technical condition of courts and the inconvenience of being on the court premises. 

· Respondents evaluated rather highly the moral aspect of the conduct of judges and of the court apparatus.

· Almost one half of respondents complain about the work of judges. These complaints are about willful delays in the adjudication process, the low qualification of judges, unwillingness to approve rulings that run counter to resolutions of governmental agencies and prosecutor’s offices, and judges’ rudeness and lack of objectivity.

· Still evident are the practices of late commencements of court proceedings, unmotivated adjournments of court sessions, and refusal to explain the reasons for the delays and adjournments of court proceedings.

· The time spent by respondent in administrative court proceedings varies over a very broad range – from one day (minimum) to 250 days (maximum). The average time expenditure is 31 days. On the whole, respondents believe that almost 45% of their time spent in court was wasted.

· The major reasons for this time spent inefficient inefficiently can be identified as follows: inadequate material and technical support of courts; procrastination by judges and/or respondents; low professional level or inadequate qualification of judges; too many cases and insufficient number of judges; and inadequate organization of court proceedings and document flow.

· Generally speaking, the average cost figure is not particularly impressive, being on a par with the average monthly salary in Ukraine, and it indicates on the whole the ability of adult employed population of the country to pay for participating in such court proceedings.

· The average duration of the proceedings was six business days. For one group of participants, the proceedings proved to be in the beginning stage, that is, they were just one day or less in the court process.  The maximal duration of reviewing cases was 30 days. On the whole, this indicates the timeliness of reviewing administrative cases.

· On the whole, the researchers conclude that the level of awareness by respondents of the existing CAPU can be deemed as acceptable, although the nationwide advocacy campaign in support of the Code would be pretty useful. This could be in the form of popular television features news items in the mass media targeted at propagating the awareness of the CAPU existence, its principal provisions and the area of the court system it covers.

· Most often, respondents describe the changes in administrative court proceedings as positive, pointing out the new opportunities for challenging illegitimate actions of powers-that-be.

· Between one third and one half of the respondents take advice from lawyers, most of them getting the legal service for a fee. In both of the two surveys, present were respondents who have no legal assistance in administrative proceedings, although they need assistance of a professional lawyer. Although the number of such respondents is insignificant and there exists a downward trend in their number, but the problem is there, and it needs a solution.

· Based on their personal experience of participating in administrative court proceedings, about a quarter of respondents assert that there exists influence or pressure on the judge presiding in their case.

· The most frequently identified factor involved in the pressures on judges was “impunity of the organizers and initiators of the pressure”.

· The problem of pressure/influence on judges exists in reality, although, based on the results of the survey, it is hard to say when this pressure is real, and when it only exists in the respondents’ imagination. Therefore, the resolution of this problem is to be directed, as a minimum, in two areas, – the prevention of the possibility of such pressures and the cultivation in the public opinion of an image of an administrative court judge as a representative of an unbiased, incorruptible, independent, and respectable branch of the State power.

· The mistrust indicator is decreasing, although not on a scale that could be deemed to be acceptable. Commended should be an increase in trust to administrative courts of appellate and cassation instances, this increase is sometimes rather substantial, although there is still a significant growth potential in evidence.

· Ongoing changes in the system of administrative court proceedings of Ukraine are positive overall, but the dynamics of these changes remains weak. Therefore, the main task today is to save and enhance the current positive trends.

· For a majority of characteristics of the administrative court system, the most common assessment of this system by respondents was “satisfactory”. However, a judiciary system evaluated as “satisfactory” can hardly satisfy both the participants of administrative court proceedings and the court system of Ukraine as a whole.

· To put it mildly, not all of the respondents believe that the introduction of this system of administrative courts is important and necessary. Which means that only effective work of judges in the administrative courts system can be proof of this system’s raison d’etre.
· Certain challenges of the system of administrative court proceedings represent a logical consequence of the problems that are characteristic of the judiciary system of Ukraine as a whole. But the respondents are rather unanimous in their wish that courts and judges be provided with office equipment, space and high salaries. Citizens understand the significance of the court institution and agree that significant cost of its support should not be used as justification of the inefficient operation of the judiciary system.

· Based on the evaluations by respondents of the judiciary system on Ukraine, the judiciary power in Ukraine is most often assessed as independent, to a lesser extent fair, and most infrequently efficient. As a result of the administrative court proceedings reform, all of the qualities of the administrative court system are to improve, but, one again, its independence is to increase to the largest extent, while fairness is to improve insignificantly. Dominating is the respondents’ belief that the judiciary system needs to continually improve long-term.

	Section 4. ANALYSIS OF THE 2005 SOCIOLOGICAL SURVEY DATABASE WITH REGARD TO QUESTIONS ABOUT THE OPERATIONS OF ADMINISTRATIVE COURTS IN UKRASINE AND PUBLIC LAW DISPUTES RESOLUTION


	4.1
	The view of professional lawyers on the operations of administrative courts and on public law dispute resolution


4.1.1. The assessment of the operations of the High Administrative Court of Ukraine

On the whole, the assessment of the operations of the High Administrative Court of Ukraine involves lower evaluations by comparison with other courts, which can be accounted for by a number of factors: firstly, this is due to the fact that at the time of the opinion poll (November 2005), many respondent could be unaware of the creation and operation of the HACU; secondly, as is evident from in-depth interviews, some courts and judges had a negative opinion of the fact of establishing a system of administrative courts, including the HACU; thirdly, lack of substantive court practices of the administrative court proceedings at the time of performing the survey gave no solid foundation for the evaluation. Therefore, the assessment of the operations of the High Administrative Court of Ukraine has a peculiarity: very few professional lawyers had an opinion of this court. Out of 701 respondents participating in the survey, responses were furnished by 542 respondents, or 77%. The breakdown of the responses is indicated in Table 4.1.

Table 4.1.

Practicing lawyers evaluate the operations of the High Administrative Court of Ukraine as an integral part of the national judiciary system, in %, by categories of the respondents (year 2005)

	
	Very bad
	Bad
	Satisfactory
	Good
	Excellent
	Average score
	No. of respondents

	Judge
	7
	11
	13
	20
	24
	3,62
	85
	
	Lecture/teacher
	0
	2
	3
	4
	0
	3,56
	16
	
	Court staff member
	20
	21
	16
	26
	32

	Justice system employee
	6
	11
	18
	9
	18
	3,36
	67

	Employee of the enforcement system
	3
	5
	9
	6
	3
	3,33
	36

	Employee of the court administration 
	6
	2
	5
	4
	3
	3,32
	22

	Counselor of an executive power body
	9
	2
	7
	7
	0
	3,30
	33

	Practicing lawyer
	40
	40
	18
	16
	9
	2,95
	110

	Attorney of the Prosecutor’s office
	11
	7
	13
	7
	12
	2,25
	52

	Total:
	100
	100
	100
	100
	100
	3,33
	542


Note: The data are ranked in the Table in the descending order of average evaluations

According to the data in Table 4.1, the highest evaluation of the operations of the High Administrative Court of Ukraine was given by judges. However, even among this category of respondents there are a whole range of evaluations – from “very bad” to “excellent”. The HACU had a better evaluation from only staff members of courts, who also account for most of the worst evaluations; in other words, this category of respondents offers higher polarization of assessments. 

The evaluations of the majority of categories of respondents are generally higher than “satisfactory”, and sometimes they are even closer to “good”. But the two categories of professional lawyers, – practicing lawyers and particularly staff members of Prosecutor offices, – evaluated the HACU work as below “satisfactory”. And the evaluations by Prosecutor office staff members tend to be “bad”. 

The lowest assessment of the HACU operations had been given by Prosecutor office staff members and practicing lawyers. There appears a truly strange range of assessment – when almost exact opposites in the evaluations are given by officials from law enforcement entities, although in different capacities. According to the researchers, there are several reasons for such discrepancies. Primarily, there is no unity among different specialists of jurisprudence (such as judges, lawyers, prosecutors, academics etc.) in their opinion of the system of administrative courts that is under construction, its implementation being hampered by organizational difficulties. Since the planned system is yet to start operation, the highest court authority is automatically held responsible for this failure. Another factor having an adverse effect on the assessment is the fact of exercising administrative court proceedings. Since the passage of the CAPU is a phenomenon, which had been nonexistent in Ukraine, the general public has understandable concerns about the unknown and causes natural unconscious objections, since it breaks down the already established system of relations in the activities of both professional law experts and of prosecutors. That is, looking through the list of categories of professional lawyers, one can see that positive assessments originate from those categories of respondents who are least likely to be affected by the implementation of administrative courts. The researchers believe that overall the driving factors behind the assessments of the High Administrative Court are its relatively brief existence and an unfinished process of formation of the system of administrative courts.

4.1.2. The assessment of courts performing adjudication functions when considering administrative cases related to legal relations in the area of State administration and local self-government

The data of responses on the evaluation of administrative cases consideration differ wildly from the evaluation of the operations of the High Administrative Court, particularly by such categories of respondents as prosecutors and lecturers. Their responses compared to those in the previous paragraph had changed practically 100 percent.

In this survey, a lot more professional lawyers responded to this question than in the previous opinion poll, and, in general, the evaluations are higher. Understandably, judges themselves evaluate highly the work of judges, but even these valuations were not enough to exceed the evaluations offered by representatives of prosecution offices. In general, it seems that such high evaluations of administrative case adjudication, unlike the evaluations of the High Administrative Court operations, is most likely a reflection of the situation when respondents offer their assessment based, more often than not, on practices of the Civil Procedural Code enforcement.

Table 4.2.

The assessment of courts performing adjudication functions when considering administrative cases related to State administration and local self-government, in %, by вcategories of respondents (year 2005)
	
	Very bad
	Bad
	Satisfactory
	Good
	Excellent
	Average evaluation
	Number of respondemts

	Prosecutor
	8
	6
	15
	27
	54
	3,89
	145

	Judge
	8
	3
	12
	25
	29
	3,83
	115

	Practicing lawyer
	0
	4
	6
	5
	8
	3,53
	34

	Court enforcement officer
	0
	1
	6
	4
	0
	3,38
	26

	Justice system employee
	25
	12
	13
	12
	6
	3,28
	79

	Court apparatus official
	0
	3
	5
	2
	2
	3,20
	20

	Counselor of an executive power body
	8
	15
	14
	9
	0
	3,10
	70

	Employee of the court administration
	17
	12
	8
	5
	2
	3,02
	46

	Lecturer/teacher
	33
	44
	22
	11
	0
	2,84
	124

	Total:
	100
	100
	100
	100
	100
	3,41
	659


Note: The data are ranked in the Table in the descending order of average evaluations

In other words, respondents give us a message: the quality of adjudication of cases related to the legal relations in the area of State administration and local self-government is already mostly “good” or tends to be “good”. Such answers of the respondents have an inbuilt unspoken question: “if such cases are adjudicated so well, then why go and create a system of administrative courts?”
4.1.3. Advantages of selecting a judge – male or female, - in the process of reviewing administrative cases (in the event of public law disputes).

Characteristic for Ukraine is a significant numerical advantage of men-judges ovеr women-judges. Altogether, there were 124 judges responding to the poll survey questions, of which number 77 judges were men (62%) and 47 women (38%). The same trend is present with regard to the number of women judges as the statistics for women in the executive and legislative branches of power: the higher the level of the court, the lower the number of women involved. 

This numerical advantage of men over women has always been the case; accordingly, the mental image that springs to mind when one thinks of a judge is the figure of a man in the judge’s mantle. It would not by just to speak of discrimination of women, but one can certainly argue about certain stereotypes existing in the public perception and among the community of judges to the effect that it is man who should be a judge. Let us take a look at the data in Table 4.3 to evaluate the scope of such stereotypes.

Now, the presence of gender stereotypes had been identified in those groups of respondents whose answers focus on the gender qualification. In other words, respondents who chose to mark in their answers the designation “man” або “woman”, are prone to gender stereotypes. The depth or deep-rooted nature of such stereotypes is hard to identify in the framework of the survey performed, since this would require a special research. Whereas the data of our survey solely give grounds to state the presence of the stereotypes: those respondents that believe the ‘man’/’woman’ criterion as essential, can be placed among respondents with deep-rooted stereotypes. Overall, the number of such respondents is not significant, just 20%. But this seems low at first glance only. If you take into consideration the fact that all practicing lawyers hold university diplomas, are highly qualified, often have vast life experience, and occupy a high place in the social hierarchy, one is to agree that not only do they reflect public opinion in their community; at the same time, they are a source of powerful impact on the formation of public opinion.

Table 4.3

Who would you rather have as a judge in reviewing administrative cases, - a man or a woman, in %, by the category of respondents, the region, and the age group (year 2005)

	
	Man
	Woman
	Gender not an issue
	Total

	Breakdown by categories

	Judge
	12
	10
	79
	100

	Practicing lawyer
	6
	10
	84
	100

	Lecture/teacher
	35
	15
	50
	100

	Justice system employee
	18
	5
	77
	100

	Employee of the court administration
	12
	6
	82
	100

	Employee of the enforcement system
	19
	8
	73
	100

	Prosecutor’s office attorneys
	9
	9
	81
	100

	Counselor of an executive power body
	21
	33
	45
	100

	Court apparatus official
	4
	6
	90
	100

	Total:
	11
	9
	80
	100

	Breakdown by regions

	Kyiv Oblast
	12
	7
	82
	100

	Lviv Oblast
	9
	7
	85
	100

	Donetsk Oblast
	4
	5
	90
	100

	Odessa Oblast
	20
	18
	63
	100

	Total:
	11
	9
	80
	100

	Breakdown by age

	18-29 years of age
	9
	8
	84
	100

	30-54
	12
	10
	78
	100

	55 and over 55
	16
	13
	71
	100

	Total:
	11
	9
	80
	100


We classify as free from gender stereotypes those respondents who chose the answer “gender is not an issue”.The table does not include the breakdown by sex in the gender column.  We found that there were no significant differences about the preferences of the judge’s gender whether the respondent was a man or a woman.  In other words, gender stereotypes in the community of professional lawyers are equally spread among men and women. This is another proof that in this situation we deal with actual stereotypes in the public opinion, rather than with individual manifestations of male or female chauvinism.

Accepting this division, we can emphasize that the categories that are most susceptible to gender stereotypes are lawyers and attorneys from executive power agencies and lecturers (they having the lowest number of respondents for whom gender is not an issue), and the least susceptible to gender stereotypes are court apparatus officials and practicing lawyers. 

Judges belong to that category of professional lawyers who have deep-rooted gender stereotypes. The average percentage of their choice of the judge’s sex is a little higher than the general poll average, and the number of judges who do not believe gender is an issue is lower than the poll average.

In terms of the breakdown by region, the leader is the Odessa Oblast, where the highest number of respondents chose the gender column to answer which sex is better as a judge.  Accordingly, the Odessa Oblast percentage of those thinking that the judge’s gender is not an issue is the lowest. The most tolerant, judging by the indicators of the other oblasts, is Donetsk Oblast. One can safely say that professional lawyers Donetsk Oblast are practically free of gender stereotypes. 

The breakdown of participants by age indicates that the older the judge, the more important is his/her gender for respondents, and more often than not the preference is given to a man-judge. Accordingly, with an increasing age, the number of respondent, who believe gender is not an issue for judges, is on the decrease.  Accordingly, the older the respondents, the fewer the number of respondents for whom the judge’s gender is not an issue.

Although gender discrimination is prohibited by law and is not characteristic of the Ukrainian society, there exists an objective need to overcome gender stereotypes in the conscience of both professional lawyers and the general public. The researchers do not believe that fight against stereotypes is an issue not only for the judicial system.  This is an issue for the whole of the Ukrainian society, and this is why it is necessary to take action aimed at overcoming this gender inequality not only in the judicial system, although in it, too, but nationwide, all over the country.

	4.2
	Trust in administrative courts of various levels in Ukraine by participants of court proceedings in various types of cases (civil, criminal, administrative, and commercial)


The level of trust in administrative courts of various levels in Ukraine by participants of court proceedings in various types of cases (civil, criminal, administrative, and commercial) has several measurements. They include the indicators of complete or dominant mistrust and complete or dominant trust. The assessment can be provided both by individual indicators and by their combined set. Another important indicator is the number of respondents that had been undecided when answering the questions. For the purpose of simplicity, a column was added to Table 4.4 (the last column in this table) top represent a variation between the trust indicators (“complete trust” plus “partial trust”) and the mistrust indicators (“complete mistrust” plus “partial mistrust”).

One can see from the data in Table 4.4 that the general trend is an increased level of trust to courts with the increase of the level of the court’s instance, although this growth is not dramatic; besides, this trend does not apply to participants of court proceedings who attend the case court hearings in cases filed to complain the actions of a government agency. The level of trust increases primarily due to the two categories of such court case hearings participants: those who came to the court in commercial or civil law cases.

Characteristic of participants of litigation adjudicating complaints against governmental agencies is a situation when the level of mistrust exceeds consistently the level trust, with the cassation instance court having the highest level of mistrust (the lowest level of trust).

Table 4.4.

Level of trust to administrative courts of various levels by participants of various types of court cases in Ukraine (2005)

	
	Undecided (hard to say)
	Mistrust completely
	Mistrust partially
	Trust partially
	Trust completely
	Total
	Trust to mistrust balance

	Administrative court – first instance

	I am here because of a civil court suit (divorce, labor, property, real estate dispute etc.)
	29
	7
	26
	32
	6
	100
	+5

	I am here because of a criminal case
	29
	8
	33
	26
	4
	100
	-11

	I am here because I have summoned by court in an administrative case 
	6
	5
	52
	37
	0
	100
	-20

	I am here because I have registered a complaint against actions of a governmental agency
	13
	18
	33
	36
	0
	100
	-15

	I am here because of a commercial case
	20
	7
	23
	45
	5
	100
	+20

	Other
	0
	50
	0
	50
	0
	100
	0

	Total
	24
	8
	30
	33
	4
	100
	-1

	Trust index (points)
	2,46

	Administrative court – appellate instance

	I am here because of a civil court suit (divorce, labor, property, real estate dispute etc.)
	31
	6
	17
	40
	6
	100
	+23

	I am here because of a criminal case
	28
	4
	28
	34
	6
	100
	+8

	I am here because I have summoned by court in an administrative case 
	20
	6
	34
	38
	1
	100
	-1

	I am here because I have registered a complaint against actions of a governmental agency
	22
	16
	30
	24
	8
	100
	-14

	I am here because of a commercial case
	26
	6
	15
	45
	8
	100
	+32

	Other
	0
	50
	0
	50
	0
	100
	0

	Total
	28
	6
	22
	38
	6
	100
	+16

	Trust index (points)
	2,60

	Administrative court – cassation instance

	I am here because of a civil court suit (divorce, labor, property, real estate dispute etc.)
	42
	4
	15
	29
	10
	100
	+20

	I am here because of a criminal case
	40
	6
	17
	25
	13
	100
	+15

	I am here because I have summoned by court in an administrative case 
	44
	8
	19
	18
	11
	100
	+2

	I am here because I have registered a complaint against actions of a governmental agency
	41
	14
	24
	16
	5
	100
	-17

	I am here because of a commercial case
	34
	6
	10
	36
	14
	100
	+34

	Other
	0
	50
	0
	50
	0
	100
	0

	Total
	41
	6
	16
	27
	11
	100
	+16

	Trust index (points)
	2,73


Note: The Trust Index is presented as an integrated indicator, where the trust-mistrust measurements are assessed on a four-point scale, where 1 is the lowest  indicator (“Mistrust completely”) and 4 is the highest (“Trust completely”.

One can state that the reviewing of cases by court of the three instances is a problem for the participants in terms of trust. This situation is inadmissible since in this case any court decision is not viewed as legitimate by parties to a particular case, which can have an adverse effect on the operation of the court system in general.

The researchers are far from considering exclusively courts and judges as the source of mistrust, but it is obvious that in reviewing administrative cases there exists an uncertainty for the parties due to the reformation of the administrative court system itself and some collisions between the Central Procedural Code (CPC) and the Code of Administrative Court Proceedings (CAP) of Ukraine. This lack of certainty is reflected in a significant number of participants who do not trust courts reviewing administrative cases.

The data of the Trust Index support the above statement and serve as evidence of the fact that with regard to first instance courts, on the whole, negative assessments exceed positive evaluations, although the difference is not that big. Whereas for appellate and cassation courts more characteristic is the situation when there are more positive than negative assessments, although the difference is also slight, particularly with regard to courts of appeal.

	4.3
	Some aspects of the view of the operations of administrative courts and of the resolution of public law disputes by individuals who have never been party to court proceedings


Analyzing the principal sources of information on the operations of the High Administrative Court, one can rather speak of their lack, which is exemplified by the data in Table 4.5. Parties have access to only a deminimus, minimal professional information on this matter. Had this question been posed to men in the street, their answer would most likely have been “no information is available”.

Table 4.5

Principal sources of information on the operations of the High Administrative Court of Ukraine by Oblasts, in % (2005)

	
	Kyiv
	Lviv
	Donetsk
	Odesa
	Total

	Information from relatives and friends 
	5
	2
	2
	0
	2,3

	Information from colleagues in the workplace
	6
	1
	5
	1
	3,3

	Publications in specialized media
	9
	2
	8
	2
	5,0

	Publications in the printed media by authors who have court participation experience 
	12
	10
	12
	11
	11,3

	Television coverage
	33
	40
	21
	34
	32,1

	Internet materials
	5
	1
	4
	1
	2,5

	No information is available
	38
	45
	50
	53
	46,6


Therefore, the most frequent response is “ No information is available ”, and it is characteristic of all the Oblast in practically equal measure, except for the Kyiv Oblast; but even in the Kyiv Oblast is it the leader in frequency. The second most frequent response is “ Television coverage”. Television is an effective source of information which, at the same time, has a major disadvantage – one cannot go back and see it again, unlike the case of the printed media publications. However, the regional breakdown of information sources demonstrates a significant differentiation. Most frequently, television coverage is quoted as information source by respondents from the Lviv Oblast, and least frequently by respondents from the Donetsk Oblast. It is impossible to analyze the cause of this variation without taking into consideration the regional specifics of television broadcasting, so we can only assume that the reason for this phenomenon is the availability or absence of such TV features.  

The third most frequent group of responses is Третьою за частотою згадувань є альтернатива “ Publications in the printed media”. There is a consistent number of responses in this category from respondents getting information from this source, irrespective of their place of residence. 

Materials from specialized media can be deemed only minimal as a source of information for men in the streets (laymen), judging by the number of respondents (5%) who had selected this response and representing exclusively Kyiv and Donetsk Oblasts. And it is only to be expected, since specialized media are targeted primarily at professional lawyers, not the general public.

Information from work colleagues, family and friends is to be viewed not as a distinct and separate source of information, but as an accidental source; hence, regularity of this information and its being in line with the actual state of affairs may cause huge doubts. 

The general conclusion is that there is no universal source of information on the operation of the High Administrative Court of Ukraine, neither in the whole of Ukraine nor in the regions. It would be useful to have in place such a system of information provision that would be comprehensive in nature and accessible and understandable to laymen. This, for instance, could be a brochure like “The administrative court system in Ukraine: Questions and Answers” disseminated free of charge or a continual series of publications in the mass media. 

The assessments of the essence by respondents and the availability/unavailability of such information for respondents seem to indicate that respondents believe there is sufficient information as for now.  In the opinion of the researchers, this is because the population has not formed demand for this type of information and that there is no tradition of creating demand. The information itself is fragmentary, to say nothing of the lack of system, structure and user-friendliness; as a result, only a small part of respondents (15%-20% of the total) feel they need access to this information.
	
	Conclusions in Section 4


· The assessments of the operations of the High Administrative Court of Ukraine by most categories of respondents from among professional lawyers, on the whole, are above the “satisfactory” evaluation, and sometimes tend to be pretty close to the “good” evaluation. But two categories of professional lawyers, – practicing lawyers and particularly prosecutors, – turned in an assessment below “satisfactory”. The HACU assessment by prosecutors in general ends to be “bad”. The highest evaluations of the HACU operations were furnished by judges and lecturers.

· On the whole, the decisive factors in the HACU assessment by professional lawyers are the relatively brief period of its existence and the unfinished process of the formation of the administrative courts system.

· The assessment by professional lawyers of the quality of administrative cases’ adjudication is quite high (the evaluations often tend to be “good”), and differ substantially from the assessment of the operations of the High Administrative Court, particularly by such categories of respondents as prosecutors and lecturers who turn in low evaluations. Their assessments of the quality of administrative cases’ adjudication, by comparison with their assessment of the HACU operations, have gone the whole circle and are the highest of all categories of the respondents.

· There have been no significant variations in pointing out the more acceptable gender of judges for professional lawyers in relation to the gender of respondents; in other words, gender stereotypes among professional lawyers are equally characteristic of both men and women. This means that in the community of professional lawyers in Ukraine we witness the stereotypes in the public opinion, rater than the manifestations of male or female chauvinism.

· Most notable is the presence of gender stereotypes among lawyers of governmental agencies and lecturers – there is the lowest number of respondents among the two groups for whom gender of the judge is not an issue, and the highest number of gender stereotype-free respondents was among representatives of the court apparatus and among practicing lawyers. Judges themselves belong to that category of professional lawyers who have rather deep-rooted gender stereotypes. The average indicators of their choice of fender for a judge are slightly above of the average for the array, whereas the judge’s gender is not an issue for less representatives of this category than the array average.

· According to the breakdown by region (Oblast), he highest number of gender-sensitive respondents turned out to be in the Odesa Oblast, the most tolerant of all the Oblasts surveyed in this aspect being the Donetsk Oblast. 

· The age breakdown indicates that the older the respondents, the more significant the judge’s gender for them, the more preferable gender being male. 

· There is an objective need to overcome gender stereotypes in the mentality of not only professional lawyers, but of the society at large. Counteraction to such stereotypes in the court system is an issue not only in the area of justice. It is necessary to take action aimed at overcoming this gender inequality not only in the judicial system, although in it, too, but nationwide, all over the country.

· The common feature among participants of court proceedings is an increase in their trust in courts with an increase of the courts’ instance; however, the stronger trust is not cardinal. Moreover this trend is not characteristic of those participants of court proceedings who came to the court to file a complaint against the actions of a government agency. An increase in trust is primarily due to the responses of the two categories of litigants: those who came to attend hearing in commercial and civil law cases.

· Parties to court proceedings reviewing complaints against actions of a government agency are characterized by a stable increase in the level of mistrust over the level of trust, the least mistrust level commanded by cassation courts.

· In general, for first instance courts hearing administrative cases, negative assessments prevail., albeit not substantially. Whereas appellate and cassation courts, positive assessment is more common, although the difference, particularly for appellate courts, is not substantial, either.

· As for the principal sources of information about the operations of the High Administrative Court of Ukraine for participants of court proceedings, the general conclusion is that there is no universal source of information on the operation of the High Administrative Court of Ukraine, neither in the whole of Ukraine nor in the regions. It would be useful to have in place such a system of information provision that would be comprehensive in nature and accessible and understandable to laymen. This, for instance, could be a brochure like “The administrative court system in Ukraine: Questions and Answers” disseminated free of charge or a continual series of publications in the mass media.

	GENERAL CONCLUSIONS AND RECOMMENDATIONS CONCERNING THE FORMATION OF THE ADMINISTRATIVE COURTS SYSTEM AND THE EXECUTION OF ADMINISTRATIVE COURT PROCEEDINGS


This research indicates that the need to accelerate the formation of the system of administrative courts and the follow-up development of administrative court proceedings is beyond down. Both among professional lawyers and among ordinary citizens–participants of the administrative processes, as well as among representatives of that part of the population that have never been involved in court proceedings a thought dominates that the ongoing reform of the judiciary system can be completed, including those component that make up the administrative justice. At the same time, the survey has brought to light problem issues and needs of the current administrative courts, whose resolution вis necessary for the country to really move forward on the way to become a rule-of-law and law-abiding state.    

The main problem in creating a full-fledged administrative justice in Ukraine, according to experts, is the delays in completing the formation of an effective system of administrative courts under an already identified scheme. Another problem is an unfinished codification and unification of the legal provisions of administrative jurisdiction that have remained unresolved in the CAPU. At the same time, there is another group of experts who believe that the administrative justice has already been formed and it needs no further work on it,   since the passage of the CAPU resolves all the necessary matters and only time is a factor in working out the administrative court practices. Besides, individual legal experts being polled do not see a substantive difference in the way courts consider administrative disputes of public law nature in accordance with the CAPU and CPC, pointing out just individual procedural issues.

This lack of uniformity in the general assessment of the administrative justice and of creating a system of specialized administrative courts is evident in the communities of both judges (particularly among those of different instance courts) and academics, attorneys, and counselors of governmental agencies. Some experts link these differences in evaluations with an increased workload of judges in local general jurisdiction courts, who have to adjudicate administrative disputes of public law nature being unprepared for this psychologically, and with unsatisfactory depth of lecturing on fundamentals of the administrative law in universities and other higher learning institutions, which has an adverse effect even in the work of professional lawyers with a long record of practical work. The data of expert polls indicate the need for both judges and participants of the administrative proceedings to re-think certain institutes of administrative courts, some of which are new for procedural law, while some others have been completely overhauled.

Experts name the following as the principal factors that determine the administrative courts system today: the development of democracy in the Ukrainian society; the implementation in Ukraine of international practices of performing justice; the general need in identifying the truth; the effective legislative and regulatory framework; lack of material administrative law; juridical fuzziness in the definitions of many terms; numerous systemic problems of the national judiciary system; and the uncompleted creation of the system of administrative courts, as well as the related organizational issues.

Experts see as principal problems a certain lack of consistency of governmental agencies in forming the system of administrative courts and appointing judges, which is often the result of objective factors in the political situation in the Ukrainian society (for instance, delays in appointing the judges of the Constitutional Court of Ukraine and pauses in planning the work of the Supreme Rada of Ukraine after the elections). Besides, the implementation of international practices of administrative legal proceedings in Ukraine has been initiated in the absence of a previous in-depth theoretical reprocessing of legal provisions and terms in administrative and public law that have wide circulation in the Ukrainian society, which resulted in the inclusion of certain provisions in the CAPU that cause debates and discussions among qualified lawyers and judges, and create ground for different interpretations. Despite the recent publication of some theoretical and practical clarifications on the matter, this situation has not yet been resolved.

There is still no uniformity in a number of provisions of the administrative process mentioned (referred to) in various legislative acts and regulations. Many judges and litigants remain unclear about the substantive delineation of the court jurisdiction in adjudicating administrative disputes; what lacks is clarifications of court practices, clarifications by the Supreme Court of Ukraine and recommendations on the resolution of administrative disputes; as a result, courts are often left at their own devices and act on their discretion. Besides, in addition to the CAPU, lawyers have many non-codified and non-systematized normative acts today. At the same time, there are no normative acts (critically important for administrative courts) that would regulate directly the legal status and procedures of the operations of governmental agencies. 

This is why, although most experts view the development and promulgation of the CAPU as a positive development, urgent additional work is called for on matters that, until now, have a negative impact on the administrative proceedings in the country. The following areas cause most concerns, lack of understanding and additional questions from judges, academics and lawyers, and require additional work: 

1 A more distinct delineation of the jurisdiction of administrative courts; 

2 A discussion of academics and judges on the definitions of legal terms (such as, for instance, “public-law relations”, “public-law dispute” etc.), which are used in the CAPU, and coming up with their uniform definitions / interpretations; 

3 Development of a provision on the verification of the compliance of actions, lack of action or decisions with rights and freedoms; 

4 Resolution of the issue of individuals filing cassation appeals against administrative decisions; 

5 Development of a control mechanism over the courts implementing the principles of  initiative; and  

Reconsideration of the issue on constraints in the possibilities for an administrative court to depart from the terms of a court suit. 

Delays in resolving the above maters will assist in the continued practice of courts and judges interpreting a part of contentious provisions of the CAPU at their own discretion, which will is an obstacle for the development of uniform national court practices in resolving administrative disputes of public law nature. Until all CAPU provisions have been brought in line with the Ukrainian realities, there is no certainty that all the foundations promulgated in the CAPU can be fully implemented in practice. Besides, a lot more pro-active should be the legal practice of resolving contentious issues, which is to facilitate greatly the matter of delineation of the concrete jurisdiction among different courts. Special attention should be paid to the training of legal specialists prior to the application of the provisions of law analogy, without which it is impossible to practically implement the system of administrative courts in accordance with the declared fundamental notions. 

This requirement applies equally to the general education of law students in universities and other higher learning institutions and to continued education of judges, academics and participants of litigation who have a long record of legal work. Of special significance is the work with judges and participants of litigation who have vast experience of participating in legal proceedings and got accustomed to consider public-law disputes based on the Civil Procedural Code of Ukraine (CPCU). It is a certain psychological and mental challenge for this category of specialists to change to reviewing cases in accordance with the CAPU; as a result, they often develop indifferent (and sometimes hostile) attitude to the specialized administrative courts being formed now. 

Many lawyers believe it is sufficient for administrative court proceedings to develop and pass the fundamental legal documents (the Constitution, the CAPU, the Law on the Court System in Ukraine), without having much interest in improving them. At the same time, judges adjudicating administrative disputes insist on the need additional improvements, primarily those in the CAPU, in order to form a single court practice of administrative court proceeding in Ukraine and to discontinue the actions of judges in resolving disputes at their own discretion. Besides, the national legislation today has actually no legal practical and academic expertise of laws, as a result of which more than 50% of court resolutions are not enforced.

Many legal experts tend to identify as a separate problem of the administrative justice a biased attitude to the administrative court system and to specialized administrative courts by governmental agencies, which is reflected in an insufficient number of theoretical and applied works concerning the operating mechanism of the administrative justice, insufficient attention to the problems of training specialists for administrative courts, the organization of polisystemic judiciary mechanism in which the administrative justice is to take the lead. On the other hand, a bias against the administrative court system is exemplified by the unwillingness of government officials to attend court sessions in person or via representatives, as well as in improper preparedness of their agencies for court hearings. Besides, administrative proceedings often require both from judges and from litigants of administrative proceedings in-depth knowledge not only in the area of jurisprudence, but also in the area of management or specialized activities, which, with improper level of preparation, may complicate the procedure of adjudicating disputes.  Although cases of administrative jurisdiction have been reviewed for a year now, still absent is a distinct definition of the administrative justice and its delineation from other jurisdiction, primarily civil and commercial. A task force has been created under the SCU with an assignment assist the judges of the SCU Administrative Chamber in the development of the SCU plenum and the delineation of the administrative, civil and commercial jurisdiction, but in fact it does not operate and the matter of delineating jurisdictions is not being resolved. Failure to delineate court jurisdiction of the highest instance courts has an adverse effect on the way judges of local general jurisdiction courts view the problems of administrative courts. Particularly many problems emerge due to the cross-section of several subjects of dispute and the resulting two or three jurisdictions, the definition of instance delineation, and the identification of the delineation of instances, as well as identification of the jurisdiction of cases where two jurisdictions are applicable. 

Other problems arising in adjudicating cases of public law nature are related to the enforcement and caused not by the CAPU, but by the effective Law on Court Order Enforcement and its implementation. Although enforcement of court orders (including administrative orders) must be monitored, and they are in fact being monitored, there are many aspects that permit the debtor or an organization that has been ordered to perform a certain action to shirk from this order or just ignore it. The main problem in this situation is in further broadening of inadequacies of the national legislation, which makes it possible for those willing to do so, to make use, in a legally flawless way, of the existing fuzziness as grounds to delay compliance temporarily or just to ignore a court order. At the same time, the corresponding provision of the Criminal Code of Ukraine envisions a rather weak sanction for failure to comply with court orders. 

A peculiar problem of the administrative courts system is related to special features of the territorial and administrative location of administrative court, which poses additional questions even from lawyers. Although the existing plans for the organization of the operations of district and  appellate administrative courts, the completion of the creation and the operations of the HACU draws closer the creation of a full-fledged administrative courts system on Ukraine, the model of administrative courts being currently created requires additional clarifications and justification of its effectiveness. Such clarifications are required by “ordinary people” and professional lawyers (including judges and barristers), which can be satisfied, particularly through an information campaign to increase public awareness of the essence, objectives and capabilities of the system of administrative courts in Ukraine. 

Urgent problems of the administrative court system are still funding, providing space, personnel and material and technical support to administrative courts. 

Related to the requirement of a distinct delineation of court’s jurisdiction id the matter of individual access to the services of respective courts. The effective procedural codes envisage the method of an individual filing a suit with a court of law, under which the individual decides for himself which court is good to file the suit. So if the judge resolves that the suit is outside his jurisdiction, he simply returns it to the complainant who will then have to decide where to file it next. There exist a significant risk of missing the deadline for court suits (or missing the timeline of the status of limitation for certain suits). 

Another lasting problem is that not all judges in general jurisdiction courts today have mastered the administrative court proceedings and, besides, there are numerous delays over and above the timeline specified in the CAPU for the given category of cases. Moreover, the criminal-law-procedural and civil-law-procedural codes provide more time to review the case and make a decision, whereas a shorter deadline is established for administrative court cases. For this reason, judges who had had to deal with the former case categories cannot probably change psychologically when assigned an administrative case. 

Practical formation of the system of specialized administrative courts is being implemented very slowly, which is accounted for by objective and subjective factors. The principal results achieved at the current stage of establishing a system of administrative courts deal with the following issues: 

1 complete the formation of organizational levels of administrative courts in Ukraine and the determination of the boundaries of territories of the competence of local and appellate administrative courts;

2 implement the Code of Administrative Proceedings of Ukraine which introduces the adjudication of public-law disputes in the HACU, local general jurisdiction courts, general jurisdiction and commercial appellate courts; 

3 establish the fully functional HACU that reviews cassations and appeals. To date, the HACU has own premises, the body of judges (45 out of the 65 judges in the envisaged HACU manning chart) and personnel of the court apparatus (153 persons out of the 225 in the manning chart); 

4 create prerequisites for the operations of other district and appellate administrative courts including: (а) appointment of chairpersons of courts; (b) appointment of a minimal number of judges (three judges in a district court and seven judges in an appellate court); and (c) providing space for courts; 

5 appoint judges of the High Administrative Court of Ukraine (45 judges) and some district and appellate administrative courts (10 and 22 judges, respectively);

6 create a Council of administrative court judges and the qualification commission of judges administrative courts of Ukraine, which has already started operations; 

7 develop the manning tables of the HACU, district and appellate courts, based on which chairpersons of courts will assign cases to judges under their management;

8 organize a first conference of administrative judges to discuss urgent matters of administrative court proceedings and organizational aspects of establishing the system of administrative courts in Ukraine; 

9 rectify gradually the mistakes committed during the initial formation of the system of administrative courts.

At the same time, there exists a whole number of problems in the formation of new and functioning of the existing administrative courts. According to expert assessments, the biggest impact on delays in forming the system of administrative courts is from the lack of the necessary experience and lack of the necessary political will, which cannot be compensated by the effective legislative framework, quite sufficient to develop the organizational system of administrative courts. Such subjective factors as people’s indifference of those who occupy responsible positions in the relevant government agencies and their lack of understanding of the significance of the development of full-fledged justice in line with the EU standards in the absence of well developed mechanisms for the development of the system of administrative courts create massive obstacles for an effective completion of the reformation of this component of the national judiciary system. In a situation when the decision to set up a system of administrative courts has been approved actually and legally and confirmed on the political and legislative levels, there should be a demonstration of political will to work  out such details as appointment/election of judges, provision of space for the newly created courts, and their material and technical support. The current incompleteness of the system of administrative courts lays down certain psychological foundation for another challenge of  administrative proceedings – unresolved matter of distinct legislative regulation to delineate the authorities of commercial, administrative and civil law proceedings, which exists both in first instance courts and appellate and cassation instance courts. 

Today, administrative courts face problems with the judiciary personnel in terms of the following  three components: (а) the judges’ low psychological and mental preparedness to resolve disputes with governmental agencies, bodies of local self-government or their representatives acting as one of the parties in a case; (b) low procedural qualification and (c) low material support with regard to their knowledge of material administrative law. These problems have a tangible impact on the formation of the judiciary corps of the administrative courts. Most experts believe that to be appointed an administrative court judge, the candidate is to have at least a five-year record of work in the capacity of a judge; to be appointed a judge of the HACU, he candidate is to have even a longer record as a judge. Almost all experts believe it inexpedient to appoint as administrative court judges persons under 30 years of age and propose to raise the minimal age for a judge to 30-35 years of age. In addition to candidates for a judge passing the procedures envisioned by law (sit for a test, pass interviews, fill out the mandatory forms), the ultimate appointed of judges to administrative courts is to take into consideration how well suited are the candidates for such positions.

A certain problem remains the actual lack of systemic work to train judges for the system of administrative courts from among judges of courts of another jurisdiction. A planned and systemic enrollment of administrative court judges from among judges of general jurisdiction and commercial courts, according to experts, is the most rational approach. For the purpose of raising the qualification of judges at local general jurisdiction courts, experts believe it is expedient to initiate systemic trainings in administrative justice and administrative law. Simultaneously, similar trainings (but on a shorter curriculums) are to be also provided to the personnel of the general jurisdiction courts’ apparatus. Systemic trainings in fundamentals of administrative justice and administrative court proceedings are to be initiated and offered to the personnel of administrative courts’ apparatus.

A systemic problem remains the qualification level of training lawyers in universities – most experts evaluate it as “low”, which is often manifested in the work of some judges. Special attention is to be paid to teaching the administrative law fundamentals at higher learning institutions. As a way out in raising the qualification level of judges, experts propose that judges go in for an additional course in administrative justice and administrative law and sit for follow-up examinations.

The process of selecting and appointing judges for administrative jurisdiction is performed on the same basis and under the same procedures as in general jurisdiction courts, which many experts believe is bad. Without insisting on their radical overhaul, it is strongly recommended that effective procedures be developed to relieve judges of their duties in the event of their qualification and moral qualities proving to be not in line with their position.

The current procedures of selecting and appointing judges to administrative court positions (the firs appointment for a five-year tenure by the President of Ukraine, and election for life by the Verkhovna Rada of Ukraine) take long and are saddled with significant delays, the longest delays occurring in the final stage of the appointment or election procedure: at the Secretariat of the President or at the Verkhovna Rada of Ukraine. The law does not specify the timeline for the ultimate decision on the appointment or election of a judge, so in practice such delays may take up to 6 to 8 months from the moment of filing the name of a candidate, which is too long for administrative courts that are being created.

The procedure of both appointments includes all the steps set forth for the process of appointing judges for general jurisdiction courts. The difference is in the requirement to  pass a qualification examination in front of the commission of judges from the system of administrative courts. 

Another problem is in the difficulties of selecting judges for the system of administrative courts, which is necessitated, on the one hand, by the stringent requirements to candidates for a judge’s position (above all, it is their moral and psychological readiness, and the procedural and material-and-administrative preparation) and, on the other hand, by the striving of certain politicians and businessmen to push through to a judge’s position such persons who could be expected to approve the “necessary” court decisions. This problem is particularly acute for district and appellate administrative courts that are being formed.  

The practice of formation and operations of the HACU indicates that the administrative courts being created are provided with additional staff members in the number which is minimally necessary to provide organizational support to court’s work and to maintain the necessary records. Low salaries of the court personnel is offset so far by the expectations of a career promotion, since the level of qualification of administrative courts’ personnel, according to the expert appraisal, is quite high. At the same time, the procedural peculiarities of resolving administrative disputes call for systemic information and educational events raising the qualification of staff members of the apparatus of administrative courts of various levels for them to be able to provide a brief expert consultation to a complainant or to assist a judge in drafting a court order or some other procedural documents.   

The new CAPU has expanded significantly the powers of the judiciary in terms of reviewing administrative acts and the obligations of governmental agencies to perform certain actions. But, on the other hand, changes in the procedure of reviewing administrative cases resulted in an extraordinary workload on the judges of the HACU, which is particularly obvious in the absence of specialized administrative courts of the appellate instance. This situation requires the resolution of the issue of installing certain filters for complaints being filed with the High Administrative Court as a cassation instance. Their absence today significantly hampers the capabilities of the HACU judges to review as many administrative disputes as possible, whereas many of those disputes could be resolved locally or in an appellate instance court. Another consideration to support the installment of the filters is missing the deadlines for administrative cases review, although such violations also occur in local courts, too. Besides, the existing three-level structure of general jurisdiction courts and the four-level structure of administrative and commercial courts complicates and muddles the understanding of the instance review of administrative disputes among both laymen and legal experts.

An exceedingly acute problem for the system of administrative courts being created is he matter of space. The system of administrative courts in Ukraine includes: the HACU, 7 appellate and 27 district administrative courts. Today, only the HACU has adequate space for justice activities. Another two courts (in Kharkiv and Vinnytsia) were provided space that needs  repairs and is not adequate for judges to do their job. The remaining courts actually have no space of their own: some courts (where the court chairperson has been appointed) do not have space for lack of suitable proposals from local State administrations and for lack of adequate funding, other courts (where there is an agreement between the HACU or the SCA and local administration about a lease of space), cannot lease such space officially because no court chairperson has been appointed yet. This situation calls for political will and joint solution of problem issues, since under the Decree of the President, administrative courts are to start operations by September 1, 2006, but the situation with space for such courts does not live up to the expectation that they will indeed start operations by the end of 2006.

The level of salaries of administrative court judges today is evaluated as adequate to the performed obligations, whereas the salaries of other personnel of administrative courts is too low and needs to be reviews and raised. In particular, the monthly pay of assistance to a judge is ten times lower than the monthly pay of the judge, although the assistant has very extensive workload. Relatively high salaries of judges of administrative courts are thought to be necessary for the judges to be independent of the powers-that-be and to make as little use of additional benefits as possible (although they are entitled to those benefits), since this creates a way to have an influence over judges. At the same time, local administrations and the Cabinet of Ministers of Ukraine do not fulfill their obligations in the full measure to provide housing to administrative court judges appointed or elected to this position. The problem of housing for judges of administrative courts is closely linked to the space problems for administrative courts, and they must be addressed through the manifestation of a political will to provide these components of the system of administrative proceedings. 
Administrative courts are to be provided with computers and office equipment in sufficient numbers to review court cases on a timely basis. Even the HACU to date has yet to get some more PCs, although the situation at the HAСU is a lot better by comparison with other courts  (particularly local courts). Judges have been provided with PCs, which is not always the case with the other court employees. Technical recording equipment is also available, but in sufficient numbers to record all court sessions. The quality of the document flow software developed on a tender basis leaves much to be desired; accordingly, court clerks often have to save and keep additional information in paper form. The recently developed local access computer network of the court has access to the Internet, but the dedicated line limits the telephone connection of judges and clerks with individual persons who need their assistance, since this leaves the court only two telephone lines. The courts also need licensed software products, printers, scanners and copiers. The judges’ special need is the supply of materials on the effective legislation.

The results of polling the participants of current administrative proceedings have confirmed the presence of many of the above-mentioned challenges; also, another challenge came to light in the survey – the public opinion of the administrative court system. According to the survey results, litigants in administrative cases are mostly citizens with a high level of education. Just one out of ten such persons has no university diploma. Accordingly, all of them have a quite high social status. In the majority of cases, litigants in administrative cases identify themselves as “middle” class. Most often, the reason of such respondents attending the administrative court is a direct participation in the administrative court proceedings or a complaint filed against actions of a government agency. The party represented by respondents has been most often physical persons as complainants. An overwhelming majority of cases are dealt with by lower courts. To remind the reader, prior to the establishment of specialized administrative courts, administrative disputes are reviewed by general jurisdiction and commercial courts (of the local and appellate instance).

In the opinion of the participants of administrative proceedings, the infrastructure of administrative courts does not meet the modern requirements and needs to be improved without delay. There is no proper level of conditions for adjudication for both the participants / litigants of administrative proceedings and for judges and the court apparatus staff members. Most often, people’s complaints are caused by: inconvenient waiting areas; lack of chairs; deteriorating interior; and general inconveniences (like no ventilation, no air conditioning etc.). Courts obviously have not got enough office equipment in general and such equipment (primarily copiers) that the litigants and administrative process participants could use. The general conditions of court work processes must be improved as soon as possible. The court rooms are very often incompatible with modern requirements, and it is simply impossible to create comfortable environment for both the court apparatus and the individual citizens. Respondents are quite unanimous in the opinion that courts must have sufficient office equipment, adequate space, and decent salaries. Hey understand the important significance of the institute of court and agree that the high amount of its funding must not be used as a reason to justify the inefficient work of the court system.

The evaluations of various aspects of court operations are mediocre. Litigants of administrative court proceedings give rather low assessment of the professionality of judges, but rather high assessment of the moral aspect of the behavior of judges and of the court apparatus. Many respondents complain about judges willfully missing the deadline for reviewing cases, the low qualification of judges, unwillingness to approve decisions that go against the resolutions of governmental agencies and prosecutor’s offices, as well as biased position of judges.  Court proceedings initiation is often delayed, court sessions adjourned for no reason, and no explanations are provided for the delays and adjournments. In general, the negative evaluations prevail, albeit slightly, in the assessment of the work of lower courts reviewing administrative cases. In the assessment of judges at the appellate and cassation instance courts, positive evaluations exceed negative ones, also slightly, particularly for appellate instance courts.

The average number of hours expended is 31 days. The average duration of administrative case proceedings is six days. On the whole, one may say that administrative court cases are reviewed on time, although litigants believe that almost half the time they spent in court had been wasted. The litigants believe that the cause of time wasting is insufficient material and technical support of courts; low professional level of judges, their inadequate qualification; too many cases reviewed b courts and insufficient number of judges; and poor organization of court proceedings and of the document flow. The average amount of funds spent in administrative litigation is on a par with the average salary in Ukraine, which indicates that, on the whole, the employed adult population of Ukraine can afford to participate in such litigation, if at all necessary.

Most often, respondents view changes in administrative court system as positive and point out that this creates new opportunities to challenge illegitimate actions of powers-tat-be. On the whole, the level of awareness by individuals of the existence of the HACU is to be assessed as acceptable, although the promotion of the Code nationwide could be very useful. This could be in the form of a popular TV program or news and information in the mass media to propagate the fact of the CAPU existence, to specify its fundamental provisions and the area of the court system that it encompasses. The implementation of the system of administrative courts is not significant and necessary for all respondents. Far from it. Therefore, the proof of its raison d’être is only the efficient operations of judges in the system of administrative courts.

Based on their own experience of participating in the administrative court proceedings, about a quarter of the respondents pointed out the existence of pressure brought to bear on judges in their case. Most often, the reason for the pressure or influence on judges was given as “impunity of the organizers and initiators of the pressure”. Thus, the presence of pressure on judges testifies to the presence of a problem of independent rule of law. This, in its turn, brings about the problem of legitimacy of court orders in public opinion and, accordingly, the increasing legal nihilism. The problem issue of pressure of judges is actual existing one, although it is difficult to ascertain, based on the survey results, when such pressures are there in real, and when it exists only as a figment of the respondents’ imagination. Therefore, efforts to resolve this problem are to be addressed at least in two directions – the prevention of such pressures per se, and the cultivation in the public opinion of the image of an administrative court judge as a representative of an unbiased, incorruptible, independent, and respectable branch of the State power.

Ongoing changes in the system of administrative courts of Ukraine, on the whole, have a positive targeting, but the dynamics of these changes remains unbalanced. The main task today is to save and increase the current positive trends, because the growth potential remains significant since, for an overwhelming majority of assessments of the system of administrative courts the most popular evaluation is “satisfactory”. Court proceedings evaluated by the respondent as “satisfactory” can hardly satisfy both the litigant and participants of the administrative court processes, and the overall system of courts in Ukraine in general.

In the perception of the court system by Ukrainian citizens, the judiciary is most often viewed as independent, less often just, and even less often effective. As a result of the administrative court system reform, all of its qualities are to be strengthened, but, once again, the improvement will be greatest in its independence, and least in its justice. The dominating beliefs of individual citizens are the conviction that the system of courts needs to be continually improved over a long period of time.

The assessment of the operations of the High Administrative Court of Ukraine by the majority of respondents-professional lawyers is most often “satisfactory”, and sometimes tend to be pretty close to “good”. On the whole, the decisive factors in the evaluations of the operations of the High Administrative Court of Ukraine by the respondents-professional lawyers are a relatively short period since its inception and the incomplete process of the formation of the system of administrative courts in Ukraine. There are no sources of information on the work of the High Administrative Court of Ukraine neither for individual participants of the court proceedings in the whole of Ukraine nor in the regions. It would be advisable to set forth a system of information delivery that would be comprehensive in nature and easy to understand for an ordinary citizen of Ukraine. 

We have not observed significant differences depending on the gender of the respondents when identifying the preferable gender of judges; in other words, gender stereotypes among the community of professional lawyers are equally characteristic of both men and women. This means that in the community of professional lawyers we deal with stereotypes in public opinion, rather than with the manifestations of male of female chauvinism.

The categories that are most susceptible to gender stereotypes are lawyers in governmental agencies and lecturers (they having the lowest number of respondents for whom gender is not an issue), and the least susceptible to gender stereotypes are court apparatus officials and practicing lawyers. Judges themselves belong to that category of professional lawyers who have deep-rooted gender stereotypes. The average percentage of their choice of the judge’s sex is a little higher than the general poll average, and the number of judges who do not believe gender is an issue is lower than the poll average. There exists an objective need to overcome gender stereotypes in the conscience of both professional lawyers and the general public. Overcoming such stereotypes is an issue not only for the judicial system.  This is an issue for the whole of the Ukrainian society, and this is why it is necessary to take action aimed at overcoming this gender inequality not only in the judicial system, although in it, too, but nationwide, all over the country.

Thus, the formation of a system of administrative courts in Ukraine, in addition to addressing the organizational, material and technical challenges, requires an active public awareness campaign to reach out different segments of society and deliver the information on the ongoing events aimed at the development of the system of administrative courts compliant with the EU standards of legal protection for citizens in courts and with guaranteed access to justice.

PROPOSALS BASED ON THE SURVEY RESULTS

1 Introduce a systemic massive public awareness campaign targeted at all judges and all staff member of the courts’ apparatus, as well as all categories of lawyers for the purpose of the clarification of the information on the development of the system of administrative courts in the country and on the essence and fundamental principles of the CAPU, and what sets it apart from all other types of legal proceedings. 

2 Conduct a series of workshops on the matters of the modern administrative justice for legal experts-lecturers of law faculties of universities and other institutions of higher learning for the purpose of theoretical and practical mastering of the CAPU provisions.    

3 Improve the administrative law curriculums at universities and other institutions of higher learning training professional lawyers, taking into consideration the latest changes and trends in the administrative justice and paying special attention to the institutes of administrative courts, which represent a new development in the procedural law or have been completely overhauled.

4 Organize seminars and conferences for senior officials of government agencies and local self-government bodies in order to draw their attention to the need to facilitate the organizational completion of the system of specialized administrative courts in Ukraine.  

5 Implement or improve a system of networking and information exchange for judges, lawyers, academics, and other legal experts on matters of improved court practices, clarification of the resolutions of the SCU plenums and practical guidelines for the resolution of administrative disputes for the purpose of identifying the adjudication of administrative cases by various courts through the Internet and by disseminating printed materials to judges.

6 Form task forces to systematize and codify assorted regulations of the public law nature in accordance with the CAPU, involving in the work of the above task forces judges, academic legal experts, senior officials of legal institutions and attorneys.

7 Develop regulations (non-existent to date) that would regulate directly the legal status and operating procedures of governmental agencies and local self-government bodies.

8 Initiate a system of regular clarifications (through workshops, trainings etc.) for judges, lawyers and personnel of the courts’ apparatus (where administrative suits can be adjudicated) with regard to the essence of the CAPU, and what sets it apart from all other types of procedural codes.

9 Organize work on matters of delineation of jurisdiction of different courts and of resolution of other contentious matters on which judges fail to extract an unambiguous answer from the CAPU.

10 Simultaneously with the formation of the system of administrative courts, address systemic problems of the judiciary system, such as outside interference in the operations of courts and judges, and their proper funding. 

11 The CAPU is to be additionally improved, including the following areas:

12 more specific distinction of the jurisdiction of administrative courts; 

13 development of the provision on the verification of the correctness of actions, inaction or decisions, whether these comply with the rights and freedoms of persons; 

14 resolution of the issue of individuals filing cassation appeals against administrative decisions; 

15 development of the methods of control over the courts exercising the principle of initiative; 

16 review of the matter of the constraints for administrative courts to divert from the terms of the suit. 

17 Organize discussions among academics and judges on the issues of definitions of legal terms (in particular, “public-law relations”, “public-law dispute” etc.), which are used in the CAPU, to come up with their uniform definitions / interpretations, which must facilitate the formation of uniform practices of the administrative proceedings. 

18 Include in the curriculums of universities and other institutions of higher learning underlying the system of training of law students additional classes on theoretical and practical approaches to the implementation of law analogy norms, which will be conducive to the follow-up development of the administrative proceedings in Ukraine. 

19 The application of law analogy norms is to be added to the list of subjects to work on the process of retraining and continued education of judges and participants of administrative proceedings who have vast practical experience, particularly if they are accustomed to adjudicate public-law disputes in accordance with the CPCU.

20 To perform the above measures in a comprehensive and systemic way, taking into consideration other systemic reformations in the judiciary system of the country.

21 Work additionally on the regulations underlying the effective administrative proceedings in Ukraine (primarily the CAPU) in order to form a system of uniform administrative court proceedings and to discontinue the actions of judges in resolving contentious issues at their own discretion.  

22 Introduce in the national legislation, for the purpose of enforcement of court orders, a systemic practical and theoretical expertise of laws that are in effect or about to be passed.

23 Enhance the legal support of government agencies so that their officials could defend properly the interests of their agencies in the event of the emergence of administrative disputes and of their adjudication in the court. 

24 Since the administrative proceedings often require from both judges and litigants of the administrative proceedings in-depth knowledge not only in the area of jurisprudence, but also in the areas of management and/or specialized activities, it is necessary to develop and implement the appropriate public awareness programs that will be conducive to mutual professional understanding and will facilitate the procedure of reviewing administrative disputes. First of all, these programs are to include information on the fundamental of public management, the responsibilities of various types of State institutions, and the rights and obligations of their officers and officials, as well as the document flow procedures in these institutions.   

25 Specify clearly the notion of the administrative jurisdiction and its delineation from other jurisdictions as the subject of dispute and from the instance of its adjudication. The relevant information is to be disseminated to all judges of courts of all levels, including general jurisdiction and commercial courts.

· It is also necessary to improve the effective Law on Court Order Enforcement and its application, since, as practice indicates, that the existing loopholes in the national legislation make it possible for those qualified enough and willing to do so, to use those inadequacies as grounds to delay compliance temporarily or just to ignore a court order. In connection with this, it is necessary to amend the corresponding provision of the Criminal Code of Ukraine that envisions a rather weak sanction for failure to comply with court orders. 

26 It is necessary to disseminate additional information in the country (aimed at both “men in the street” and law specialists) about the model of administrative proceedings, with justification of its efficiency. Special attention is to be paid to the matters of the location of district and appellate administrative courts and to the clarification of the essence, objectives, and capabilities of the system of administrative court proceedings in Ukraine. It would be expedient if such clarifications were provided in the course of a well organized, full-scale nationwide information campaign, involving the current judges, academics, lawyers, and counsels of government agencies.

27 For the purpose of facilitating the access of individuals to the services of courts, it is necessary to organize workshops (probably trainings) aimed at raising the qualification of staff members of the apparatus of administrative courts for them to be able to provide a brief expert consultation to a complainant filing a court suit concerning the peculiarities of administrative disputes and the identification of those courts that deal with this type of disputes. 

28 For the purpose of raising the proficiency level in the administrative proceedings, judges of local general jurisdiction courts are to take part, on a compulsory basis, in retraining and continued education programs. 

29 Special attention is to be paid to the matters of funding the administrative courts, and providing the courts with space, personnel, and material and technical support. 

30 The President of Ukraine and the Verkhovna Rada of Ukraine are to express their political will with regard to the completion of the formation of the system of administrative courts, with a particular emphasis on speeding up the process of appointment and election of administrative court judges.

31 Efforts are needed to change the attitude of the relevant government agencies and local self-government bodies to the issues of providing space, material and technical support to the administrative courts being created in Ukraine. 

32 Today, administrative courts of all levels (including the HACU, appellate and district administrative courts) require urgently judges who are psychologically prepared to resolve administrative disputes and are highly qualified in the issues of procedural and material administrative law. In order to improve the quality of the administrative court judges corps, it is necessary to launch systemic work to train such judiciary specialists from among judges of other jurisdiction courts (in particular, from among judges of general jurisdiction and commercial courts) as the most rational and targeted method of training the necessary cadres.

33 For the purpose of raising the qualification of judges from courts of all jurisdictions, systemic training programs are to be initiated for them on matters of the administrative justice and the administrative law. 

34 Develop and conduct short-term training courses for staff members of the apparatus of general jurisdiction courts on matters pertaining to administrative court proceedings.

35 Initiate and conduct systemic trainings on the foundations of the administrative justice and administrative court proceedings for staff members of the apparatus of administrative courts.

36 The need to improve the quality of raining lawyers in higher learning institutions of the country remains one of the systemic priorities for the national court system.

37 Specify and develop, within the framework of the current system of the selection and appointment of judges for positions in administrative jurisdiction courts, distinct and transparent grounds/procedures to relieve judges of their duties in the event of their qualification and/or moral qualities proving to be not in line with their position.

38 Identify clearly the timeline for the Secretariat of the President and the Verkhovna Rada approving a final decision on the appointment or election of administrative court, taking into account the date of filing the nomination.

39 Form, simultaneously with the formation of appellate administrative courts, district administrative jurisdiction qualification commissions, which is necessary for the subsequent selection and appointment of judges.

40 Appoint judges of administrative courts on the basis of objective criteria as a yardstick to evaluate their moral and psychological preparation, procedural and material-administrative qualification of candidates to be able to resolve public-law disputes.

41 Ensure a continued high level of qualification and responsibility of the administrative court apparatus personnel (primarily, that of the HACU) despite low salaries, by creating and supporting opportunities for their career development. 

42 Ensure systemic information-educational events for the staff members of the apparatus of administrative courts of all levels (as they are being created), for them to be able to provide a brief expert consultation to a complainant or to assist a judge in drafting a court order or some other procedural documents.

43 Organize an additional public awareness campaign for various social groups (including professional lawyers) on the essence and peculiarities of administrative dispute resolution in courts of different jurisdictions.

44 For the purpose of decreasing the workload of the HACU judges, discuss (among judges and academics) and resolve the mater of the expediency of introducing certain filters for complaints being filed with the HACU as a cassation instance.

45 Create, as soon as possible, appellate and district administrative courts, so that they can pass a judgement in administrative suits on their level, cutting down their inflow to the HACU as a cassation instance.

46 Providing space for administrative courts is to be controlled by the President of Ukraine and the Verkhovna Rada of Ukraine, since the lack of distinct political will in this instance creates a threat that the district and appellate administrative courts will not become operative until 2007.

47 In cities where there is an agreement on providing space for administrative courts, but their formalization and transfer to courts is being delayed due to the fact that the court chairperson’s candidacy has yet to be appointed and no minimal number of judges has been appointed, these issues are to be addressed with the Secretariat of the President and the Verkhovna Rada support, since they are to consider the nominations of judges as soon as possible. 

48 Consider a possibility of transferring the space currently occupied by military courts in the event of the latter being disbanded.   

49 Reconsider the level of salaries of the personnel of the administrative courts’ apparatus to bring it in line with the personnel’s obligations, taking into consideration their civil servant status. 

50 The level of compensation of administrative courts’ judges is to be sufficient for recruiting and holding qualified judges and for the judges to be able to support their families and live without exercising special benefits, which potentially can create the environment for pressure to be applied to the courts and the judges. 

51 Review the foundations for providing housing to judges elected or appointed to perform the obligations of administrative courts, so as to make local self-government bodies and the Cabinet of Ministers fulfill their obligations in full with regard to providing adequate housing for said judges. 

52 Since the problem of providing housing to administrative courts’ judges is closely related to the problems of providing space for administrative courts’, political will is to be exercised in order to address these integral parts of the administrative court proceedings. 

53 Administrative courts need to be provided computers and office equipment in numbers sufficient fro them to ensure timely adjudication of court cases. 

54 The HACU needs computers for their personnel; technical facilities to record court proceedings; new software products for the document flow; additional telephone lines; licensed software for computer operating systems; printers; scanners; and copiers. Judges also need to be regularly provided with materials on the effective legislation.  

55 For the purpose of raising public awareness of the peculiarities and provisions of the CAPU, it is necessary to launch nationwide regular education television programs and information features in the mass media.

56 It is necessary to cultivate in the public opinion, based on hard facts, an image of an administrative court judge as a representative of an unbiased, incorruptible, independent, and respectable branch of the State power.

57 Perform a comprehensive sociological research of public perception of the administrative court proceedings in Ukraine and of the operations of administrative courts in late 2007 (two years after the promulgation of the CAPU) for the purpose of monitoring the relevant changes and their trends.
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	ADDENDUMS


	
	Addendum 1. Structure of an in-depth interview for the survey of experts


Dear expert!
The Center for Social Expertise of Sociology Institute of the Ukraine National Academy of Sciences carries out a sociological research “ASSESSMENT of the CURRENT OPERATIVE STATUS and the NEEDS of ADMINISTRATIVE COURTS in UKRAINE”. We kindly request you to answer some questions below in a free form. We guarantee complete and total confidentiality of your answers which will be used only in the generalized form.
Thank you in advance for your collaboration!
1. How would you characterize the present stage of the formation of the administrative court system in Ukraine?
What major factors distinguish the administrative court system in Ukraine today? 
To what extent are the proclaimed principles of administrative court system in line with the actual situation? 
What is the most important issue of the present stage of the formation of the administrative court system?
In your opinion, how does the creation of the administrative courts system impact the efficiency of the administrative court system operations?
2. How would you evaluate the real status of implementing the administrative court system in the country in the transition period of the formation of administrative courts?
In what way is the delineation of jurisdiction of various courts implemented?
What kinds of administrative cases of a public law nature are reviewed in courts most frequently today?
Who are most frequent participants of the administrative court proceedings: physical persons or legal entities?
What peculiarities/changes are traced in the nature/trend of public law disputes being resolved by courts?
What problems arise most frequently in reviewing administrative cases of a public law nature? 
3. In your opinion, would the status of implementing the administrative court system in the country be any different if the formation of the system of administrative courts had not been initiated? 
In what way has the dynamics changed of physical persons and legal entities filing administrative suits with courts during last year?
What trends are traced with regard to resolving specific types of administrative disputes?
What are your forecasts concerning the increase/reduction in the volume of courts reviewing certain kinds of public law disputes? 
4. To what extent do individual factors influence the activity of the recently created administrative courts in the country? 
- Legislative support of judicial activities;

- The current vertical structure of adjudication of administrative disputes, its effectiveness;

- Organizational questions of judicial activities; challenges of the formation of the judiciary;

- Influence/pressures on judges who consider cases of public law nature

- Other (please specify)

5. How would you specify the basic needs of administrative courts in Ukraine today?
6. What suggestions do you have as to improving the operation of administrative courts and/or implementing the administrative court system in the country? 
7. What issue(s) in the formation/operation of administrative courts have we missed during the interview, but you would wish to point out? 
	
	Addendum 2.  Questionnaire for the survey of participants in the  current administrative court proceedings


QUESTIONNAIRE
FOR PARTICIPANTS OF THE CURRENT LITIGATION - NOT LAWYERS
Center for Social Expertise of Sociology Institute of Ukraine National Academy of Sciences conducts the assessment of the current operating status and of the needs of administrative courts in Ukraine by way of an expert survey of professional lawyers involved directly or indirectly in the sphere of the administrative court system and participants of the current administrative litigation (of public law nature). On the basis of the survey results, practical measures will be introduced in order to enhance the efficiency of the judicial system in Ukraine. The survey results will be made public only in the generalized form without any reference to concrete persons or their posts, court cases and/or litigants.
Answering the questionnaire, keep in mind that there are no correct or wrong answers. Researchers are interested in your thoughts!
SECTION 1. ASSESSMENT OF THE COURTS GENERAL OPERATION
1. Please tell us what is the principal cause of your visit to the court today? 
I am here because of the administrative litigation 
I am here because of a complaint challenging the actions of a governmental agency
Other (please specify) _________________________________________________ 
2. What party do you represent in the court case?
1 - claimant 
 
4 - expert
2 - respondent 
5 - defender  7 - other (specify)
3 - third party 
 
6 - legal representative 
 _______________________
3. Do you participate in the administrative litigation as a physical person or a legal entity?
1. Physical person 
 
2. Entrepreneur without creation of a legal person 

3. Representative of a local government agency
4. Representative of State authorities
5. Representative of another official institution / organization
6. Representative of a non-government organization
7. Other (specify) ________________________
4. Who is the other (opposite) party on your case?
1. State authority
2. Local government agency
3. Functionary
4. Physical person
5. Entrepreneur
6. Legal entity
7. Other (specify) ___________________________
5. What is the essence of your case? (Interviewer! Please write down the respondent’s answer)
___________________________________________________________________________
6. In court of what instance is your case being reviewed?
1 – First instance court 

2 - In an appellate court 

3 - In a cassation court 
4 - Other (specify) ________________________________
7. Was your case considered in other courts prior to this process?
1 - Yes 
 2 - No
8. If Yes, then in which particular court? (Interviewer! Please write down the respondent’s answer)
___________________________________________________________________________
___________________________________________________________________________

9. How long does your litigation last? 
 ____________________ months  
10. How well has the court’s personnel explained to you the ongoing court proceedings and what you are supposed to do in court?
1 - Very good 
 
2 - Satisfactory 
 3 - Poorly 
 4 - Here nobody explains anything
11. Approximately what time prior to your visit to the court have you been summoned to appear in court?
1 - Less than one day in advance 
 
3 - 4-7 days in advance 
 5. More than a month in advance
2 - 1-3 days prior to the session 
 
4 - More than a week in advance 
6 Other ________________
12. Have you obtained information of what will occur in the court before you actually came to court?
1 - Yes, I was fully informed    2 - I had a general picture    3 - I did not know anything about it
13. Have the proceedings in your case started on time today?
1. Yes, on time 
2. No, with a delay of up to 30 minutes
3. No, with a delay of between 30 minutes and 1 hour

4. No, with a delay from 1 hour to 3 hours
5. The session has not been started today
14. Do you think that your having to wait has a reasonable excuse?
1 - Yes 
 2 - No 
3 - Hard to tell
15. Are delays of court sessions characteristic of your case or is this a permanent phenomenon?
1 - Yes, it only happens to my case 
2 - Only to cases of such nature as mine 
3 – It is a permanent phenomenon for this court
4 - Hard to answer
16. Has anybody given you assistance in this litigation?
(Interviewer! Please write down all possible answers!)
1 - Yes, I consult the professional lawyer from a legal firm for a fee

2 - Yes, I consult the professional lawyer provided to me by the court
3 - I consult my family and friends who had a similar problem
4 - I study materials on the problem in special literature on my own
5 - I use the Internet to get a handle on the problem
6 - I do not get any assistance, although I need it
7 - I do not need any assistance
8 - Other (specify) ____________________________________________
On the whole, to what extent are you contended with each of the aspects of the court’s operation? (Interviewer! Record the evaluation in each line by the scale: 5 – Absolutely satisfied; 4 -  Mainly satisfied; 3 – Mainly unsatisfied; 2 – Unsatisfied; 1 – Hard to tell)
	Aspects
	Evaluation

	17
	Goodwill of court’s personnel
	1  2  3  4  5

	18
	Courthouse convenience
	1  2  3  4  5

	19
	Accessibility of the courthouse by public transport
	1  2  3  4  5

	20
	Availability of rest-rooms, public phones, etc. in the courthouse
	1  2  3  4  5

	21
	Availability of  comfortable conditions for staying in the court (outside of a judicial hall)
	1  2  3  4  5

	22
	Adequacy of the premises for the conduct of legal proceedings with a significant number of participants
	1  2  3  4  5

	23
	Premises meet the requirements to the performance of legal proceedings
	1  2  3  4  5

	24
	Information support
	1  2  3  4  5

	25
	Material and technical support
	1  2  3  4  5

	26
	Availability of office equipment to litigants participating in the proceedings
	1  2  3  4  5

	27
	Quality of remedial services in the current judicial system of Ukraine
	1  2  3  4  5

	28
	Compliance by judges and court’s staff with the ethical standards of behavior
	1  2  3  4  5


29.  What would you improve in the courthouse arrangements? (Interviewer! Please write down the respondent’s answer)
__________________________________________________________________________

30. Have you got any complaints about the work of judges?
1 - Yes 
 2 - No (PROCEED to QUESTION 32)
31. If  “YES”, then what exactly is your complaint? (Interviewer! Please write down the respondent’s answer)
___________________________________________________________________________
32. Whom would you most likely like to see in the capacity of the judge on your case – a man or a woman?
1. Man 
 
2. Woman 
  
3. Judge’s gender is not an issue for me
33. Do you think the judge’s gender could influence the decision-making during the administrative proceedings? (Interviewer! Please write down maximum three answers)
1. Yes, female judges are prejudiced towards male litigants
2. Yes, male judges are prejudiced towards female litigants
3. Yes, female judges are indulgent towards male litigants
4. Yes, male judges are indulgent towards female litigants
5. Yes, male judges have better qualification
6. Yes, female judges have better qualification
7. Yes, male judges usually take a harder line in their decisions
8. Yes, female judges usually take a harder line in their decisions
9. No, the judge’s has nothing to do with decision-making
10. Other (specify) _______________________________________________________
Evaluate the following phenomena you came across during your visits to courts and during your case review (Interviewer! Please write down all possible respondent’s answers, per values, where 5 is Excellent, 4 is Good; 3 is Mediocre; 2 is Poor; 1 is Extremely Poor)
	34
	Politeness and respect to people
	1     2     3      4      5

	35
	Impartiality in treatment of people
	1     2     3      4      5

	36
	Impartiality in treatment of legal entities
	1     2     3      4      5

	37
	Professional operation of judges
	1     2     3      4      5

	38
	Compliance of judges with ethical standards 
	1     2     3      4      5

	39
	Compliance of court officials with ethical standards 
	1     2     3      4      5

	40
	Observance of rights and legitimate interests of citizens
	1     2     3      4      5

	41
	Observance of rights and legitimate interests of legal entities
	1     2     3      4      5


42. Estimate (approximately) your overall time spent in litigation?     (days) _____________________
43. What part of that time, in your opinion, has been wasted?                                     (Interviewer! Indicate in percent) _________________________________
44. What, in your opinion, is the principal cause of the time wasting? (Interviewer! Please write down the respondent’s answer)
45. Estimate (approximately) the total amount of money spent in litigation? _________________ UAH

Of this amount, spent to pay for (approximately):
46. Travel to the courthouse ____________________ (UAH)

47. the State duty 
                                  ____________________(UAH)

48. Certificates, other documents                 ____________________ (UAH)

49. Unofficial payments 
                      ____________________ (UAH)

50. Fees to professional lawyers                 _____________________(UAH)

51. Other (specify) 
                                  ____________________ (UAH)

52. Have you paid for court services through off-budget funds or off-budget special accounts?
1 - Yes 
 2 - No 
 3 - I do not know, whether these are budgetary or off-budget accounts
53. Please specify your personal attitude to the possibility of the off-budget financing of the operations of administrative courts and judges of these courts. 
1 – Personally, I object, because courts should not be financed from the off-budget funds
2 - Off-budget financing will assist in an improved quality of courts and judges operations, so this method of funding should be introduced/supported
3 - Hard to answer
4 - Other (specify) __________________________________________________________
54. Based on your own experience, kindly evaluate the performance of legal proceedings
1. All is very clear and transparent
2. Certain procedures are not so transparent
3. Legal proceedings are totally non-transparent
4. Hard to answer
5. Other (specify) _________________________________________________________
55. In your opinion, has any pressure or influence been exerted upon the judge(s) in your case?
1 - Yes 
 2 - No (PROCEED TO QUESTION 60) 
3 – Hard to tell
56. If  “YES”, then who is the main source of the pressure? (Interviewer! Please write down all possible answers of the respondent)
1.  Civil servants who have vested interests
2.  Chairmen of courts, their deputies
3.  Other litigants
4.  Other party lawyer(s)
5.  Representatives of financial and industrial groups
6.  Criminal structures
7.  Representatives of political parties
8.  People's deputies
9.  Public organizations
10. Mass-media and the public opinion
11. Individual citizens
12. Other (specify)
57. What, in your opinion, provokes the very possibility of exerting pressure upon judges reviewing public law disputes? (one answer, please)
1.  The declarative nature of independence of the State’s judiciary branch 
2.  Unsatisfactory funding of courts financing, low wages of judges and court officials 
3.  Impunity of pressure organizers and initiators 
4.  Low moral qualities of judges
5.  The general state of affairs in the country
6.  Other (specify)
58. In what forms is mainly the pressure brought to bear upon judges? 
(Interviewer! Please write down all possible answers)
1.  Administrative methods (promotions, measures of disciplinary influence)
2.  Financial methods (no bonuses paid)
3.  Threats and intimidation (of judges personally or their families)
4.  Direct bribes
5.  Physical pressure
6.  Other (specify)
60. Are you aware of the adoption of the Code of Administrative Proceedings?
1. Yes 
 

2. No (PROCEED TO QUESTION 64)
61. Are you familiar with the Code norms?
1. Yes, familiar in detail
 2. Yes, familiar in part
 3. No, not at all
62. Have you personally felt any changes that are called forth / caused by the adoption of the Code of Administrative Proceedings during your case review?
1. Yes 
 

2. No (PROCEED to QUESTION 64)
63. If “YES”, then what exactly are these changes about? (Interviewer! Please write down the respondent’s answer)
What is the level of your confidence in courts reviewing public law disputes? (Interviewer! Record the respondent’s evaluation in each line by the scale: 5 - Absolutely confident; 4 - Mainly confident; 3 - Mainly non-confident; 2 - Absolutely non-confident; 1 – Hard to tell)
	
	1. First instance court
	2. Court of the appeal instance
	3. Court of the cassation instance

	64. Administrative court
	1 2 3 4 5
	1 2 3 4 5
	1 2 3 4 5

	65. High Administrative Court
	1 2 3 4 5


How do you evaluate the quality of the following characteristics of  administrative court proceedings? (Interviewer! Please mark the figure in each line which suits the best:  where 5 is Excellent, 4 is Good; 3 is Mediocre; 2 is Poor; 1 is Extremely Poor)

	
	
	 Evaluation

	66
	Intelligibility of motivation of court judgments
	1 2 3 4 5

	67
	Sufficiency of motivation of court judgments
	1 2 3 4 5

	68
	Objectivity of motivation of court judgments
	1 2 3 4 5

	69
	Quality of  remedial services
	1 2 3 4 5

	70
	Activity of judges
	1 2 3 4 5

	71
	Accessibility and publicity of court judgments
	1 2 3 4 5


Do you consider the existing  system of administrative court proceedings of Ukraine as:
72. Independent: 
 1. Yes 
 2. No 
3. Hard to answer
73. Effective: 
 
1. Yes 
 
2. No 
 
3. Hard to answer
74. If you had the necessary powers, what would you personally do to improve Ukraine’s judiciary system as a whole? (Interviewer! Write down the respondent’s answer)
75. A system of administrative courts is being implemented presently. What changes do you expect at the end of this process? (A single answer, please)
1.  Legal procedures in administrative courts will become faster, clearer, more transparent and easier
2.  Motivations of judgments in administrative cases will be more accessible to ordinary citizens, complete and objective
3.  The quality of remedial services in the sphere of administrative law will be improved
4.  Nothing will change
5. Heard nothing about the implementation of such a system 
6.  Other (write) ____________________________________________________________
76. If you had the necessary powers, what would you personally do to improve Ukraine’s judiciary system as a whole? (Interviewer! Write down the respondent’s answer)
Do you believe that as a result of the introduction of a system of administrative legal proceedings as a whole the court system of Ukraine is or will become: (Interviewer! Mark the answer in each line per scale, where: 1 - Judiciary system is already as such, 2 - Judiciary system will become as such only as a result of reform, 3 - Judiciary reform will not lead to effective changes - all the drawbacks of the judiciary system one cannot get rid of, 4 - Continuous perfection of judiciary system Is needed during long time)

	
	Characteristics
	Evaluation

	73
	Independent
	1 2 3 4

	74
	Effective
	1 2 3 4

	75
	Fair
	1 2 3 4


76. In your opinion, how will the cost of services change related to the resolution of administrative cases (of public law nature) after the complete implementation of the administrative courts system?
1 – It will decrease 
 
2 – It will increase 
 
3 - Hard to answer

Section 2.  SOCIAL-DEMOGRAPHIC CHARACTERISTICS OF RESPONDENTS
77. Your gender:
1. Male 
 




2. Female
78. Your age: ___________ full years
79. Your marital status:
1. Has never been married
2. Registered marriage
3. Common-law, unregistered marriage 

4. Widower (widow)
5. Divorced officially
6. Separated, though officially not divorced
80. Your education: 
1. Complete higher (Specialist, Master)
2. Basic higher (Bachelor)
3. Initial higher (that is, secondary professional education)
4. Incomplete higher (for persons who have finished study prior to 1996)
5. Complete general secondary 
6. Basic general secondary (that is, incomplete secondary)
7. Primary general
81. Your native language:
1 - Ukrainian 
 2 - Russian 
 3 - Other (write) ____________
82. Respondent’s category 
1. Professional politician, government executive
2. Head (deputy head) of enterprise, institution
3. State employee (functionary)
4. Technical expert (with higher education)
5. Expert in the field of culture, science, education, public health services
6. Law-enforcement officer/ military man
7. Businessman in the big or middle business
8. Engaged in small business, private entrepreneurship
9. Employee from among support personnel
10. Qualified worker
11. Common laborer, maintenance worker
12. Student / post-graduate student / cadet 
13. Idle pensioner
14. Housewife
15. Registered unemployed 
16. Other (specify)
83. To what social stratum do you refer yourself? (Mark only one suitable answer).
1 - Lowest 
 

4 - Middle 
 

7 - Highest
2 - Low 
 

5 - Little above middle
3 - Little below middle
 6 - High 
 
84. City __________________ 85. City District ____________________
86. Questionnaire No. __________________________ 87. Interviewer _____________
WE THANK FOR YOUR PARTICIPATION IN INTERVIEW!
	
	Addendum 3. Information on the establishment of local and appellate administrative courts, validation of their network and quantitative structure of judges


Table 1. Territories over which the powers of local administrative courts of Ukraine are extended
	Name of local administrative court

	Territory over which the powers of local administrative court is extended

	Area Administrative Court of the Autonomous Republic Crimea
	Autonomous Republic of Crimea

	Vinnytsia Area Administrative Court
	Vinnytsia Oblast

	Volyn Area Administrative Court
	Volyn Oblast

	Dnipropetrovsk Area Administrative Court
	Dnipropetrovsk Oblast

	Donetsk Area Administrative Court
	Donetsk Oblast

	Zhytomir Area Administrative Court
	Zhytomir Oblast

	Zakarpattya Area Administrative Court
	Zakarpattya Oblast

	Zaporizhiya Area Administrative Court
	Zaporizhiya Oblast

	Ivano-Frankivsk Area Administrative Court
	Ivano-Frankivsk Oblast

	Kyiv Area Administrative Court
	Kyiv Oblast

	Kirovohrad Area Administrative Court
	Kirovohrad Oblast

	Luhansk Area Administrative Court
	Luhansk Oblast

	Lviv Area Administrative Court
	Lviv Oblast

	Mykolaiv Area Administrative Court
	Mykolaiv Oblast

	Odesa Area Administrative Court
	Odesa Oblast

	Poltava Area Administrative Court
	Poltava Oblast

	Rivno Area Administrative Court
	Rivne Oblast

	Sumy Area Administrative Court
	Sumy Oblast

	Ternopil Area Administrative Court
	Ternopil Oblast

	Kharkiv Area Administrative Court
	Kharkiv Oblast

	Kherson Area Administrative Court
	Kherson Oblast

	Khmelnitskiy Area Administrative Court
	Khmelnitsky Oblast

	Cherkasy Area Administrative Court
	Cherkasy Oblast

	Chernivtsy Area Administrative Court
	Chernivtsy Oblast

	Chernihiv Area Administrative Court
	Chernihiv Oblast

	Area Administrative Court of Kyiv Municipality
	City of Kyiv

	Area Administrative Court of Sevastopol Municipality
	Sevastopol City


Source: Addition 1 to the Decree of the President of Ukraine No. 1417/2004 of November 16, 2004 
Table 2. Territories over which powers of appellate administrative courts of Ukraine are extended
	Name of Appellate Administrative Court
	Territory on which powers of appellate administrative court are extended

	Dnipropetrovsk Appellate Administrative Court
	Dnipropetrovsk, Zaporizhiya, Kirovohrad Oblasts

	Donetsk Appellate Administrative Court
	Donetsk, Luhansk Oblasts

	Kyiv Appellate Administrative Court
	Vinnitsa, Zhytomir, Kyiv, Cherkasy, Chernihiv Oblasts and the City of Kyiv

	Lviv Appellate Administrative Court 

	Volyn, Zakarpattya, Ivano-Frankivsk, Lviv, Rivne, Ternopil, Khmelnitsky, Chernivtsy Oblasts

	Odesa Appellate Administrative Court
	Mykolaiv, Odesa, Kherson Oblasts

	Sevastopol Appellate Administrative Court
	Autonomous Republic of Crimea, City of Sevastopol

	Kharkiv Appellate Administrative Court
	Poltava, Sumy, Kharkiv Oblasts


Source: Addition 1 to the Decree of the President of Ukraine No. 1417/2004 of November 16, 2004 
Table 3. Network and quantitative structure of judges of administrative courts of Ukraine
	Name of administrative court
	Number of judges
	Limited number of office workers 
	Court location 

	Local administrative courts

	Area Administrative Court of the Autonomous Republic of Crimea
	10
	35
	Town of Simferopol

	Vinnytsia Area Administrative Court
	8
	29
	Town of Vinnytsia

	Volyn Area Administrative Court
	5
	20
	Town of Lutsk

	Dnipropetrovsk Area Administrative Court
	15
	48
	City of Dnipropetrovsk

	Donetsk Area Administrative Court
	20
	62
	City of Donetsk

	Zhytomir Area Administrative Court
	7
	27
	Town of Zhytomir

	Zakarpattya Area Administrative Court
	5
	20
	Town of Uzhhorod

	Zaporizhia Area Administrative Court
	9
	32
	City of Zaporizhia

	Ivano-Frankivsk Area Administrative Court
	7
	27
	Town of Ivano-Frankivsk

	Kyiv Area Administrative Court
	7
	27
	City of Kyiv 

	Kirovohrad Area Administrative Court
	5
	20
	Town of Kirovohrad 

	Luhansk Area Administrative Court
	12
	40
	Town of Luhansk 

	Lviv Area Administrative Court
	13
	42
	City of Lviv 

	Mykolaiv Area Administrative Court
	5
	20
	Town of Mykolaiv

	Odesa Area Administrative Court
	10
	35
	City of Odesa 

	Poltava Area Administrative Court
	7
	27
	Town of Poltava 

	Rivno Area Administrative Court
	5
	20
	Town of Rivne 

	Sumy Area Administrative Court
	5
	20
	Town of Sumy 

	Ternopil Area Administrative Court
	5
	20
	Town of Ternopil

	Kharkiv Area Administrative Court
	13
	42
	City of Kharkiv

	Kherson Area Administrative Court
	5
	20
	Town of Kherson

	Khmelnitsky Area Administrative Court
	6
	24
	Town of Khmelnitsky

	Cherkasy Area Administrative Court
	6
	24
	Town of Cherkasy

	Chernivtsy Area Administrative Court
	4
	17
	Town of Chernivtsy

	Chernihiv Area Administrative Court
	5
	20
	Town of Chernihiv

	Area Administrative Court of City of Kyiv
	13
	42
	City of Kyiv

	Area Administrative Court of  City of Sevastopol
	3
	15
	City of Sevastopol

	Total on Area Administrative Courts
	215
	775
	

	Appellate Administrative Courts

	Dnipropetrovsk Appellate Administrative Court
	10
	35
	City of  Dnipropetrovsk

	Donetsk Appellate Administrative Court
	9
	34
	City of Donetsk

	Kyiv Appellate Administrative Court
	13
	41
	City of Kyiv

	Lviv Appellate Administrative Court 

	15
	44
	City of Lviv

	Odesa Appellate Administrative Court
	7
	30
	City of Odesa

	Sevastopol Appellate Administrative Court
	4
	23
	Town of Sevastopol

	Kharkiv Appellate Administrative Court
	8
	31
	City of Kharkiv

	Total of Appellate Administrative Courts
	66
	238
	

	Total
	281
	1013
	


Source: Addendum 3 to the Decree of the President of Ukraine No. 1417/2004 of November 16, 2004 and Addendums 1 and 2 to the Order of the State Court Administration of Ukraine No.117 of November 22, 2005.

ПЕРЕЛІК СКОРОЧЕНЬ

ABA/CEELI
American Barristers Association “Central Europe and Eurasia Legal Initiative”

АRC 



The Autonomous Republic of Crimea

JAU



Judiciary Academy of Ukraine

HАСU



High Administrative Court of Ukraine

HCСU



High Commercial Court of Ukraine

HJQC



Highest Judiciary Qualification Commission

VRU



Verkhovna Rada of Ukraine

HCJ



High Council of Justice of Ukraine

SCU



Supreme Court of Ukraine

Commercial PCU

Commercial Procedural Code of Ukraine

SCEA



State Court Enforcement Authority 

SCA Ukraine


State Court Administration of Ukraine

Media



Mass media

CAPU



Code of Administrative Proceedings of Ukraine

QPACJU
Qualification Panel of Administrative Courts’ Judges of Ukraine
CCU



Criminal Code of Ukraine

CMU



Cabinet of Ministers of Ukraine 

CC Ukraine


Constitutional Court of Ukraine

MVS



Ministry of the Interior

MJ



Ministry of Justice

NAS Ukraine


National Academy of Sciences of Ukraine

UNDP



UN Development Program
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� One of these developments is a textbook for law schools and law clinics, Fundamentals of Administrative Proceedings in Ukraine, prepared by the POLICY-AND-LEGAL REFORM CENTER in 2006 (see Fundamentals of Administrative Proceedings in Ukraine, a textbook for law schools and law clinics, N.V. Alexandrova, R.O Kuibida 2006)


� According to the information available as of September 01, 2006 


� On the other hand, judges and their assistance have different status and levels of responsibility which, undoubtedly, must be reflected the salaries. At the same time, the current salary of a judge assistant is well below the monthly average salary in the city of Kyiv.


� Sexto Barometro de Opinion de la Judicatura espanola. Encuesta a una muestra nacional de jueces y magistrados. – Consejo General del Poder Judicial. – Julio. – 2003.  


� Scottish Court Service. User Satisfaction Survey 2004. – Scottish Executive Social Research, 2005.


� Состояние судебной системы Российской Федерации. Отчет по результатам массового опроса (Август 2004 г.) // http://www.freepress.ru/project/08_2004/index.shtml 


� Аналітичний звіт за результатами дослідження „Корупція та надання послуг у судовій системі України” - http://www.minjust.gov.ua/files/KMIC_doslidzhennya_15_06_final.doc


� ALL-UKRAINIAN ASSOCIATION OF JUDGES (AUAJ); the public organization, TO PROFESSIONAL ASSISTANCE: Justice Authority, final report on monitoring in Ukraine, Human Rights and Right of Speech Project; URL: http://www.uajudges.org/files/materials/created/m_59_ros.html


� The Ukrainian-Canadian Integrity in Action Project: Final Report.�URL: http://www.minjust.gov.ua/files/Zvit_Buromenskogo_short_Canada.doc


� American Bar Association, Central European and Eurasian Law Initiative, Ukraine Judicial Reform Index. – December 2005, Issue II. 


� Here we mean the "Social Perception of Courts and Judicial System Operation in Ukraine" Survey which was conducted by the CENTER FOR SOCIAL EXPERTISE of the UKRAINE NATIONAL ACADEMY OF SCIENCE at the UNDP request in November 2005 (See Л.Амджадін, О.Гончарук, О.Кравченко. Судова система та суди в Україні в оцінках громадськості (комплексне соціологічне дослідження) /За наук. Ред.. Ю.Привалова, Ю.Саєнка. – К.: Прецедент. 2005. – 234 с.)


� Добреньков В.И., Кравченко А.И. Фундаментальная социология: В 15 т. – Т.3: Методика и техника исследования. – М.: ИНФРА-М, 2004. – 932 с. 


� Краткий словар по социологии / Под общ. ред. Д.М.Гвишиани, Н.И.Лапина; Сост. Э.М.Коржева, Н.Ф.Наумова. – Политиздат, 1989. – С. 229. 


� Основи адміністративного судочинства в україні (навчальний посібник для юридичних факультетів та юридичних клінік) / За заг. редакцією Александрової Н.В., Куйбіди Р.О. – К.: Конус-Ю, 2006. – С. 10.


� Андреєва К. Народжений у муках про проблеми, пов’язані зі створенням адміністративних судів // Юридичний журнал. – 2002. - № 5. - http://www.justinian.com.ua/article.php?id=616


� Кодекс адміністративного судочинства України. – К.: Логос, 2005. – С. 5.


� Андреєва К. Народжений у муках про проблеми, пов’язані зі створенням адміністративних судів // Юридичний журнал. – 2002. - № 5. - http://www.justinian.com.ua/article.php?id=616


� Кодекс адміністративного судочинства України. – К.: логос. – 2005. – С. 3.


� Андреєва К. Народжений у муках про проблеми, пов’язані зі створенням адміністративних судів // Юридичний журнал. – 2002. - № 5. - http://www.justinian.com.ua/article.php?id=616


� American Bar Association, Central European and Eurasian Law Initiative, Ukraine Judicial Reform Index. – December 2005, Issue II. – p. 6


� Концепція удосконалення судівництва для утвердження справедливого суду в Україні відповідно до Європейських стандартів // http://minjust.gov.ua/files/konc_22_03_06_1.rtf


� In individual cases, specifically, in considering certain categories of administrative cases of the election nature, HACU may act in the capacity of a specialized administrative first instance court.


� A good example is the training manual for legal schools and legal clinic, Fundamentals of Administrative Proceedings in Ukraine developed by the Political and Legal Reform Center in 2006 (See Основи адміністративного судочинства в україні. (Навчальний посібник для юридичних факультетів та юридичних клінік). / За заг. редакцією Александрової Н.В., Куйбіди Р.О. – К.: Конус-Ю. – 2006. – 256 с.). 


� I would say precisely, I would say approximately... cases of administrative jurisdiction are public and legal disputes, in which one party is a government body or a local self-government or any other body when performing its governmental managerial functions.


� S. Kozlov. “Administrative Justice as an Example of Democratic Court Proceedings: History and Prospects,” Law Newspaper, 31 Oct. 2005.  - � HYPERLINK "http://www.justinian.com.ua/narticle.php?id=1838" ��http://www.justinian.com.ua/narticle.php?id=1838� (Козлов С. Адмінюстиція як приклад демократичного судочинства: історичний екскурс та перспективи. – Юридична газета. - 31 жовтня 2005. - http://www.justinian.com.ua/narticle.php?id=1838)


� Area administrative courts have the jurisdiction to review cases in which one of the parties is a state body, state body of the Autonomous Republic of Crimea, official or employee thereof, except for cases involving decisions, actions or inactivity thereof caused by administrative misdemeanor. A higher status of area administrative courts will ensure their immunity against intrusion of state bodies in review of cases. 


� American Lawyers Association. Index of the Ukraine’s Court System. – Issue ІІ. – December 2005 – p. 29.


� SCA order of 22 November 2005 № 117 “On Approval of the Maximum Number of Administrative and Supporting staff Members of Local and Appellate Administrative Courts”.


�Recommendations to the State Court Administration order of 22 November 2005 № 117 concerning the determination of the number of certain administrative and supporting staff categories when the lists of local and appellate administrative court staff members, provided for with the Cabinet of Ministers instructions of 21 July 2005 № 278-р.


� Index of the Court Reform in Ukraine. December 2005. – pp. 17.
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